
Stamp duty on acquisitions in landholding 
entities is an area that is increasingly 
affecting more and more taxpayers. 
This has been driven by a number of 
factors, including the increase in values 
of Australian properties over the last few 
decades and the transition from the old 
land rich rules to the newer landholder 
rules. This has lowered the requirements 
to be deemed a landholding entity across 
Australia, resulting in more taxpayers 
now falling within a state or territory’s 
landholder duty regime.1

In addition, “deeming provisions” contained 
in duties legislation throughout Australian 
states and territories increase the scope 
of the landholder duty regimes, often to 
the surprise of unsuspecting taxpayers. 
With increased investigation by state and 
territory revenue authorities into these 
transactions, tax advisers must turn their 
minds to these provisions to ensure that 
unexpected landholder liabilities are not 
triggered. 

This article examines one of those 
“deeming provisions” under which land 
held by the trustees of discretionary trusts 
may be deemed to be held by a landholder. 
This concept is contained in the different 
constructive landholdings and discretionary 
trust provisions in each jurisdiction. 

Part 1 of this article focuses on New 
South Wales, the Australian Capital 
Territory, Victoria and Tasmania. Part 2, 
to be published in the March issue of this 
journal, will focus on the remaining states 
and territory, as well as examining ways of 
ensuring that this deeming rule does not 
apply. 

The landholder provisions are complex 
and vary between each state and territory.2 
It is not within the scope of this article to 
outline the detailed operation of landholder 
duty. 

What land is counted in the 
landholder regime?
In general, an entity’s landholdings include 
all of the entity’s direct holdings of land 
(which is often widely defined to include 
fee simple interest in land, other interests in 
land such as leasehold interests, and items 
fixed to land).3 

An entity’s landholdings will also include 
land indirectly held through subsidiary 
entities or linked entities.4 

Consequently, for example, an acquisition 
of 100% of the shares in a corporate 
landholder triggers a landholder duty 
liability based on the value of all directly 
or indirectly held land through subsidiaries 
in a corporate structure. An example 
of indirect landholdings is shown in 
Diagram 1.

In the corporate structure set out in 
Diagram 1, Company A Ltd would be 
deemed to have landholdings (both directly 
and indirectly held through subsidiaries 
or linked entities) with a market value of 
$8.5m. The current estimated Victorian 
duty to apply on a relevant acquisition of a 
100% interest in Company A Ltd would be 
$46,750.5

What is a landholder?
The landholder regimes generally define 
a “landholder” as being a company or 
the trustee of a unit trust that holds land. 
As such, the land held by the trustees of 
discretionary trusts are generally excluded 
from the landholder regimes. 

When will discretionary trust 
land be deemed to be held by 
a landholder?
As noted above, each jurisdiction contains 
a “deeming provision” which can deem 
the land of a discretionary trust to be held 
by the landholder (and/or its subsidiaries/

linked entities). These deeming provisions 
were inserted into the landholder regime 
as “anti-avoidance” provisions to ensure 
that taxpayers do not avoid the landholder 
regimes by the use of discretionary trusts. 
However, rather than inserting traditional 
anti- avoidance rules, the legislators have 
instead inserted rules to automatically 
deem the land held by discretionary trusts 
as being held by landholders.

This “sledgehammer” approach can not 
only increase the amount of duty payable 
under the landholder regime, but it can 
also increase the compliance costs for 
taxpayers intending to avoid the application 
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Diagram 1. Indirect landholdings
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of these deeming provisions (for example, 
by amending discretionary trust deeds to 
exclude landholders or making applications 
to revenue authorities to exclude 
discretionary trust land). 

What is a discretionary trust?
Under common law, a discretionary trust is 
a trust in which the trustee has a discretion 
as to when any payment from the trust 
will be made, who in a definite class of 
beneficiaries will receive it, and the amount 
of such payment.6 

In addition to the common law 
definition, most states and territories 
have a legislatively broad definition of a 
discretionary trust and beneficiary.7

General application of the 
deeming rules
Broadly, under the deeming rules, a 
landholder is legislatively brought to 
constructively hold a discretionary trust’s 
land.8 This is so, even if a beneficiary has 
or will never receive distributions from a 
discretionary trust. Hence, a beneficiary 
(ie an entity such as a company or unit 
trust) of a discretionary trust can be 
deemed to hold the discretionary trust’s 
land for landholder duty purposes.

This can apply even if the entity 
(ie company or unit trust) does not 
otherwise hold land or holds land with 
a value under the landholding threshold 
(eg $1m in Victoria) and would otherwise 
not be caught by the landholder regime.

Discretionary trust deeds are typically 
drafted broadly to include corporate 
entities of which another beneficiary is a 
shareholder or the trustee of a unit trust in 
which another beneficiary has an interest 
as beneficiaries. As such, the deeming 
provisions have a very wide potential 
scope. Consequently, most states and 
territories acknowledge this to some 
degree and provide an avenue for carving 
out such deemed landholdings.

General example 
A general example of how the constructive 
landholding and discretionary trust 
provisions would operate is set out in 
Diagram 2.

In Diagram 2, Company A Pty Ltd would 
be deemed to have landholdings (both 
directly and indirectly through linked 
entities, including Unit Trust C which is a 
beneficiary of Discretionary Trust D) with 
a total market value of $8m. Based on 
Victorian duty rates, the estimated duty to 

apply on a 100% acquisition in Company A 
Pty Ltd would be $440,000.

New South Wales
Section 159 of the Duties Act 1997 
(NSW) provides that a beneficiary 
of a discretionary trust is taken for 
landholder duty purposes to own property 
(ie landholdings) held in the trust. 

Importantly, this provision is an “automatic 
deeming provision”. That is, a landholder 
will be deemed to hold the land of each 
discretionary trust of which that landholder 
is a beneficiary. 

Notably, the legislation also deems 
the land of one discretionary trust (the 
first trust) to be the land of another 
discretionary trust (the second trust) if the 
second trust (in its own capacity or if a 
trustee of the second trust) is a beneficiary 
of the first trust. 

The NSW provisions do not refer to an 
apportionment of the value of property 

of discretionary trusts by reference to 
other factors such as an entitlement to 
capital distribution on the vesting of a 
discretionary trust. There is no ruling 
issued by Revenue NSW that may offer 
more light on this.

The potential scope of the legislation is 
extensive, as it appears to deem even 
contingent capital beneficiaries9 to be 
wholly entitled to a trust’s (including 
sub-trust’s) property.10 In light of 
the approaches in other states, an 
apportionment approach arguably should 
apply, where appropriate. 

Australian Capital Territory 
Section 82 of the Duties Act 1999 (ACT) 
operates similarly to the NSW provision as 
outlined above, but specifically provides 
that the ACT Commissioner may not apply 
the provision if it is inequitable. Like NSW, 
there is no further guidance from the ACT 
Revenue Office.

Victoria
Section 76 of the Duties Act 2000 (Vic) in 
general operates similarly to NSW.

The Victorian legislation has slight 
differences in that it explicitly provides a 
restriction from double counting land of a 
discretionary trust. It also goes further to 
provide that the Victorian Commissioner 
is able to determine the extent to which a 
beneficiary of a discretionary trust is taken 
to own land subject of the trust. 

Revenue Ruling DA.059 provides the 
following guidance outlining the factors 
that the Victorian Commissioner will 
consider when determining whether he will 
exercise his discretion to either exclude 
the land held by the discretionary trust or 
alternatively reduce the amount of land 
deemed to be held by the landholder 
to less than 100% of the land of a 
discretionary trust:

 the primary consideration will be an 
entity’s entitlement to the capital of the 
trust on its vesting (even if the vesting 
of the trust is not contemplated). This 
would be determined on the assumption 
that the circumstances entitling the 
entity to a distribution of the capital of 
the trust are satisfied;

 the likelihood of the corporate entity 
receiving any capital of the discretionary 
trust, having regard to any manifest 
or implied intention of the settlor and/
or trustee to vest the property of the 
discretionary trust to a beneficiary 
instead;

Diagram 2. How the constructive 
landholding and discretionary trust 
provisions operate
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 the circumstances in which the 
discretionary trust was established, 
such as whether it was established 
for the benefit of the entity, and the 
relationship between the entity and the 
person(s) for whom the discretionary 
trust was established;

 the use of the land of the discretionary 
trust, such as whether it has been used 
as security for the benefit of the entity, 
or if its land forms part of a business 
structure or activity involving the entity; 
and

 assessment of the historical capital 
distributions made by the trustee of 
the discretionary trust, the ability of 
the trustee to distribute income and 
capital to classes of persons or in the 
alternative, evidence of past income 
distributions may be considered 
to determine an entity’s deemed 
entitlement to land of the discretionary 
trust.

In the author’s experience, the Victorian 
Commissioner will generally exercise 
his discretion to exclude land held by 
discretionary trusts if it can be established 
that the land held by the discretionary trust 
has no connection to the land held by the 
landholder and it can be shown that the 
discretionary trust has not, and will not, 
make distributions to the landholder. 

Tasmania
Section 77 of the Duties Act 2001 (Tas) is 
similar to Victoria, with the major difference 
being that the constructive provisions for 
landholder duty and discretionary trust is 
an all or nothing discretion.

Notably, Revenue Ruling PUB-DT-2016-4 
outlines similar factors that would be 
considered by the Victorian State Revenue 
Office when determining whether an entity 
should be deemed (or not) to be entitled to 
the land of a discretionary trust.

While the Tasmanian provision does not 
specifically provide a restriction from 
double counting land of a discretionary 
trust, this is addressed in Revenue Ruling 
PUB-DT-2016-4 in that, where two or more 
entities (eg a landholder and a linked entity 
of a landholder) are beneficiaries of the 
same discretionary trust, the discretion will 
be exercised to prevent double counting of 
including the land of the discretionary trust.

Part 2 of this article will look at the 
differences between the deeming 
provisions in Western Australia, the 
Northern Territory, South Australia and 
Queensland, as well as methods to 

ensure that such deeming rules are not 
unexpectedly triggered.
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