
“Assessment”, s 174 and 
Prestige Motors
As noted in part 1 of this article, according 
to the High Court decision in Australian 
Building Systems,1 the retention obligation 
under s 254 of the Income Tax Assessment 
Act 1936 (Cth) (ITAA36) was only enlivened 
when an assessment for tax had been 
issued.

Section 5-5(2) of the Income Tax 
Assessment Act 1997 (Cth) (ITAA97) 
provides income tax is only due and 
payable if the Commissioner of Taxation 
makes an assessment of a taxpayer’s 
income tax for the year (however, the 
Commissioner may require the tax arising 
from an assessment made may be due and 
payable at a time prior to that assessment 
having been made).2 Section 6(1) ITAA36 
defines “assessment” to be, broadly, 
the ascertainment of the amount of 
taxable income and tax payable on that 
taxable income.

A written notice of assessment does 
not give rise to the obligation to pay 
income tax, but is simply the document 
communicating to the person liable 
to pay tax the result of the process of 
assessment of that tax liability.3 Under 
s 174(1) ITAA97, as soon as conveniently 
after any assessment is made, the 
Commissioner is required to serve written 
notice of any assessment, including an 
amended assessment, on the person liable 
to pay the tax liability. Section 174 does 
not apply to full assessment taxpayers 
including companies or trustees of either 
corporate unit trusts, public trading trusts 
or complying superannuation funds; the 
Commissioner is taken to have made 
an assessment of taxable income or net 
income (or assessment there is no taxable 
income or net income) and the tax payable 
on that income (or that no tax is payable) 

as specified in the relevant income tax 
return.4 

Trust returns for an income year are 
required to be lodged by trustees of a trust 
estate5 by 31 October of the next income 
year.6

In the High Court decision of Prestige 
Motors,7 a majority of the High Court 
accepted the Commissioner’s practice 
of styling notices of assessment to the 
attention of the person liable to pay tax on 
that notice of assessment was sufficient to 
complete the assessment process under 
s 174. In Prestige Motors, the taxpayer 
argued the issued notices of assessment 
did not satisfy s 174 because they were 
addressed to “Prestige Toyota Trust”, 
which was not the legal entity, rather 
than to the taxpayer itself, ie Prestige 
Motors Pty Ltd, therefore did not state the 
required particulars of the assessment 
which included the taxpayer’s name.8 
The majority found, while there was an 
obligation to ensure that the notice be 
served on the person liable to pay tax, 
this did not extend to the need for that 
taxpayer’s name to appear on the notice.9 

PS LA 2012/2 and the 
Commissioner’s practices in 
recovery of outstanding tax 
from the trustee of a trust 
While not binding on the Commissioner, 
law administration practice statements 
(PS LAs) provide direction and assistance 
to tax officers on approaches to be 
taken in performing duties involved in the 
application of laws administered by the 
Commissioner, and therefore guidance 
to taxpayers on the law and practical 
administration of the tax system.10 While 
reliance on a PS LA does not provide 
protection from tax shortfall, it does 
provide protection from false or misleading 

statement penalty and interest charges if 
the information in the PS LA is incorrect.11 

When considering the practical 
implications of the personal liability of a 
trustee to tax on the net income of a trust 
estate, PS LA 2012/2 can be of assistance. 
PS LA 2012/2 deals with personal liability 
of a trustee of a trust to a tax liability, 
whether debts of the trust or debts 
assessed to them on behalf of the trust, 
where there has been a change of trustee. 

It is the Commissioner’s view that he, 
along with other creditors of the trustee, 
is entitled to be subrogated to the rights 
of a trustee to indemnity out of the trust 
fund. Therefore, even where a liability 
to tax is against a former trustee, the 
Commissioner’s position is that he is still 
entitled to commence proceedings against 
the trustee and proceed to judgment and 
enforcement against the trustee’s personal 
assets, and if that proves fruitless, seek 
to be subrogated to the trustee’s right of 
indemnity against the trust property.12

In the Commissioner’s view, it is the 
entity (trustee) at the end of the relevant 
income tax year or tax period that has the 
tax-related liability for the period, even 
where there has been a change of trustee 
during or after the relevant income tax 
year or tax period.13 Because the “net 
income” of a trust for the purpose of Div 6 
of Pt III ITAA36 can only be calculated at 
the end of an income year, it is only then 
that it becomes possible to determine 
all the assessable income and allowable 
deductions of the trust for that year.14 The 
Commissioner states this position is also 
consistent with the basic proposition under 
income tax law that a taxpayer’s obligation 
to pay tax comes into existence on 30 June 
of the year of income in which the income 
was derived.15 However, note should be 
made of the personal liability of directors 
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of corporate trustees where a withholding 
event has occurred under the director 
penalties regime.16 

Under PS LA 2012/2, in the 
Commissioner’s view, it is another reason 
why any notice of assessment served on 
the former trustee should also be provided 
to any successor trustees, putting both 
parties on notice of the liability, but also 
advising the successor trustee that the 
former trustee may have a claim against 
trust property arising from their right of 
indemnity.17

Mention should also be made of 
PS LA 2015/2 which deals with the 
Commissioner’s practice of limiting the 
time in which he will raise an original 
income tax assessment for a trustee. 
Except in certain situations (including 
where a return has not been lodged 
for the income year in question or the 
Commissioner is of the opinion there has 
been fraud or evasion), PS LA 2015/2 
states an original trustee assessment will 
not be issued more than four years after 
the relevant tax return was lodged, or 
for the 2014 income year and later, more 
than two years (where the trust is a small 
business entity).18 

We would query the willingness of the 
Commissioner to limit his ability to issue 
an assessment against a trustee if it is 
later found the trustee has personal liability 
to tax of the trust estate and the issuing 
of an assessment against that trustee 
for recovery of that tax was seen to be 
required. 

Conclusion
The personal liability of trustee to tax on 
income of a trust estate is a fundamental 
issue but is one which is not always 
easily answered. All trustees should have 
awareness of their potential personal 
liability to tax on the income of a trust 
estate not only under Div 6, but also 
pursuant to their retention obligation under 
s 254 and how the Commissioner may seek 
to recover outstanding tax, as highlighted 
by PS LA 2012/2, against the trustee 
personally. 
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