
© Phil Broderick 2016 

Disclaimer: The material and opinions in this paper are those of the author and not those of The Tax Institute. 

The Tax Institute did not review the contents of this paper and does not have any view as to its accuracy. The 

material and opinions in the paper should not be used or treated as professional advice and readers should 

rely on their own enquiries in making any decisions concerning their own interests. 

2016 VIC Property 

Intensive 
Structuring Real Estate Within an SMSF 

Written by: 
Phil Broderick 
Principal 
Sladen Legal  

Presented by: 
Phil Broderick 
Principal 
Sladen Legal  

Victorian Division 
26 October 2016  

Melbourne Town Hall, Melbourne 



Authors Name Title 

[Type here] 

CONTENTS 

1 Introduction .................................................................................................................................... 4

2 Stop the press – how do the proposed new super laws change investing via SMSFs .......... 5

2.1 Transfer balance cap ................................................................................................................ 5

3 SMSFs investing in property via unit trusts .............................................................................. 10

3.1 Why invest in a unit trust? ....................................................................................................... 10

3.2 Super law restrictions on investing in a unit trust ................................................................... 10

3.2.1 In-house asset rules ...................................................................................................... 10

3.2.2 The sole purpose test.................................................................................................... 11

3.2.3 Prohibition against acquiring assets from related parties ........................................ 12

3.2.4 Arm’s length dealings ................................................................................................... 13

3.2.5 The prohibition against borrowing .............................................................................. 13

3.2.6 Prohibition against charging assets of the SMSF ...................................................... 13

3.2.7 Does the “look through approach” exist .................................................................... 14

3.2.8 Consequences of breaching the SIS Act and SIS Regs ............................................ 15

3.3 Tax law restrictions on investing in a unit trust ....................................................................... 16

3.3.1 Non-arm’s length income (NALI) .................................................................................. 16

3.3.2 Public trading trust rules .............................................................................................. 17

3.4 Types of unit trusts to invest in ............................................................................................... 17

3.4.1 Pre-99 unit trusts ........................................................................................................... 18

3.4.2 Reg 13.22C unit trusts ................................................................................................... 19

3.4.3 Unrelated trusts ............................................................................................................. 20

4 Structuring and limited recourse borrowing arrangements .................................................... 22

4.1.1 What is a single acquirable asset? .............................................................................. 22

4.2.1 Examples of whether improvements will constitute a new asset ............................ 26

4.3.1 ATO’s view on the application of NALI to related party LRBA loans ....................... 29

4.3.2 Safe harbour provisions ............................................................................................... 30

4.3.3 Rectifying existing LRBA related party loans ............................................................ 31



Authors Name Title 

[Type here] 

5 Issues with related party dealings ............................................................................................. 34



Phil Broderick Structuring Real Estate Within an SMSF SMSFs are often 

© Phil Broderick 2016 4 

1 Introduction 

Self managed superannuation funds (SMSFs) are often known for two things: tax concessions and a 

restrictive regulatory regime. Those restrictions can sometimes put an SMSF in the too hard basket 

when it comes to structuring real estate deals. However, despite the heavy regulation, it is possible to 

structure real estate transactions via an SMSF in a number of innovative and flexible ways. 

In particular, this paper examines how a SMSF can acquire real estate through unit trusts and limited 

recourse borrowing arrangements (LBRAs) and issues that arise about dealing with related parties. In 

addition, this paper will examine the impact of the proposed new super laws.  

The following legislation is referred to throughout this paper - the Superannuation Industry 

(Supervision) Act 1993 (SIS Act), the Superannuation Industry (Supervision) Regulations 1994 (SIS 

Regs), the Income Tax Assessment Act 1997 (ITAA97) and the Income Tax Assessment Act 1936

(ITAA36). 
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2 Stop the press – how do the proposed new 

super laws change investing via SMSFs 

The Federal Government has recently released, via three tranches, proposed legislation of changes 

to the tax treatment of SMSFs. This legislation is in draft form and has yet to be presented to, let 

alone passed by parliament. However, given the proposed laws are due to start from 1 July 2017 

(less than 8 months away), it is worth considering their potential impact now.  

Given the laws are only draft, may change, and are very complicated, the following is a very high 

summary of the laws (in dot point form). In addition, I have only referred to the two measures that will 

have the most significant affect on property investment in SMSFs: namely, the transfer balance cap 

and the changes to the non-concessional contributions (NCC) caps. 

2.1 Transfer balance cap 

 Headline summary of the measure: 

• New pension cap – this sets out the maximum you can have in a pension account(s); 

• The cap will initially be $1.6 million (indexed); 

• Existing pensions exceeding that amount must be commuted at 1 July 2017 (either lump sum 

or accumulation account); 

• A transitional rule will result in the resetting of cost base on existing assets at 30 June 2017. 

 Measuring the cap – credits and debits: 

• A new concept of credits and debits will be introduced to measure the cap; 

• Credits: 

o Reduces cap available;  

o Includes: 

 Existing super pensions at 1 July 2017; 

 New pensions after that date; 

 Death benefit or reversionary pensions after that date. 

• Debits: 

o Increases cap available;  

o Includes: 
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 Amounts commuted as lump sums (not pension payments and not 

investment losses);  

 Structured personal injury settlements;  

 Bankruptcy claw backs; 

 Family law payment splits; 

 Amounts lost to fraud. 

 The amount of the cap: 

• $1.6 million at 1 July 2017; 

• Indexed by CPI in $100K increments;  

• Not affected by investment returns – up or down;  

• Amounts exceeding the cap can be held in an accumulation account (in which case such 

income will be taxed at 15% and capital gains on assets held longer than 12 months will be 

taxed at 10%). 

 Proportional indexation of the transfer balance cap: 

• If a pension is started that is below the transfer balance cap – future indexation of the cap for 

that member is equal to proportion the member has left in the cap; 

• Eg: 

o You have used 60% of the cap so only have 40% left; 

o The general cap increases by $100K from $1.6 million to $1.7 million; 

o Your cap only increases by 40% ($40K) to $1.64 million. 

 Excess pension amounts that exceed the transfer balance cap: 

• Trigger excess transfer balance tax; 

• Excess is subject to “notional earnings”; 

• Notional earnings are subject to notional earnings tax: 

o First offence – 15%; 

o Subsequent offences – 30%; 

• Excess amounts subject to commutation authority:  

o Excess must be commuted out of pension phase; 

o Failure to commute will mean the whole pension will not be in pension phase for the 

entire financial year; 
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• Transitional rule for excess pension amounts at 1 July 2017: 

o If excess is less than $100K and rectified within 60 days – no penalty. 

 Special rules for defined benefit pensions. 

 Reversionary death benefit pensions: 

• Have 6 months after first receipt of reversionary payment to commute excess; 

• Treasury has confirmed its current view is that excess amounts of a reversionary pension 

must be commuted as a lump sum (ie no death benefit accumulation).  

 Child transfer balance caps: 

• A child beneficiary receives a child transfer balance cap; 

• Is not added to their “normal” transfer balance cap; 

• Children can receive transfer balance caps from both parents (ie up to $3.2 million); 

• Child transfer cap for multiple children is the total cap x percentage of total death benefits that 

child is entitled to – eg if the child is entitled to 50% of the death benefits their child transfer 

balance cap is $800K; 

• If a parent has accumulation and pension accounts only the pension account is added to the 

child transfer balance account.  

 Segregated method is no longer available for SMSFs or Small APRA Funds (SAFs) if the member 

has exceeded their transfer balance cap: 

• Proportionate method must be used. 

 CGT relief – cost base reset for assets held at 30 June 2017: 

• Applies if a member will exceed their transfer balance cap at 1 July 2017; 

• If SMSF 100% in pension phase: 

o All assets have their cost base reset to market value at 30 June 2017; 

• If all pensions in segregated pension phase: 

o Same - all assets have their cost base reset to market value at 30 June 2017; 

• If have pensions and accumulation accounts and using proportionate method: 

o All cost bases are reset to market value; 

o Capital gain triggered for accumulation proportion; 

 2 options: 

• Pay capital gains tax on notional gain; 
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• Defer capital gain until sale of the asset for up to 10 years – if no sale 

of the asset in 10 years the cost base resets (ie market value reset is 

lost). 

Non-concessional contributions cap 

 Headline summary: 

• Proposed $500K lifetime cap measure abandoned;  

• NCC cap reduced to $100K (was $180K); 

• Bring forward rule reduced to $300K (was $540K); 

• No NCC’s if total superannuation balance is more than $1.6 million; 

• Applies from 1 July 2017 – therefore prior to that date: 

o Can make up to $540K (if you are aged less than 65 and have not triggered the bring 

forward rule in 2015 or 2016); 

o Can make NCCs even if total superannuation balance is over $1.6 million. 

 NCC cap - $100K: 

• Ie 4 times CC cap; 

• Indexation of CC cap – AWOTE in $2,500 increments; 

 Total superannuation balance must be less than $1.6 million: 

• Measured at 30 June on the prior financial year; 

• Excludes structured settlement amounts transferred into super; 

• $1.6 million for 2017/18 year; 

• Indexation – CPI in $100K increments.  

 Bring forward rule: 

• Similar to current rules; 

• Special rules if close to cap – see below table: 
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Total superannuation 

balance on 30 June 2017 

Non-concessional 

contributions cap 

for the first year  

Bring forward period 

Less than $1.4 million $300,000 3 years 

$1.4 million to less than $1.5 

million 

$200,000 2 years 

$1.5 million to less than $1.6 

million 

$100,000 No bring forward period, general 

non-concessional cap applies 

$1.6 million or more Nil N/A 

 Transitional rules: 

• Prior to 1 July 2017; 

o Can make up to $540K; 

o Can make NCCs even if total superannuation balance is over $1.6 million; 

• If triggered bring forward in 2014/15 but haven’t used it all by 1 July 2017: 

o Bring forward cap for 2017/18 is $460K; 

• If triggered bring forward in 2015/16 but haven’t used it all by 1 July 2017; 

o Bring forward cap for 2017/18 is $380K. 



Phil Broderick Structuring Real Estate Within an SMSF SMSFs are often 

© Phil Broderick 2016 10 

3 SMSFs investing in property via unit trusts 

3.1 Why invest in a unit trust? 

There are a number of reasons why an SMSF would choose to invest in real estate via a unit trust. 

These include: 

 the ability to bring in co-investors (whether related or unrelated); 

 to bring gearing into the structure – for example if it’s an unrelated trust; 

 asset protection – eg to segregate those assets from other assets of the SMSF; 

 pension segregation – a property cannot be partially segregated but some of the units in a unit 

trust can; 

 anonymity – all members must be directors/trustees of an SMSF – the trustee of a unit trust does 

not have such a requirement; 

 not triggering duty on the transfer of units if under the landholder thresholds; and 

 not breaching section 66 of the SIS Act for transfers of units to an SMSF if the unit trust satisfies 

reg 13.22C of the SIS Regs.  

3.2 Super law restrictions on investing in a unit trust 

The SIS Act and the tax acts have a number of rules which restrict the ability of an SMSF to invest in 

a unit trust. The super law restrictions are considered below: 

3.2.1 In-house asset rules 

The in-house asset rules are the main rules that prevent an SMSF holding an investment in a related 

party or related trust, or making loans to related parties, if the combined value of those assets 

exceeds 5% of the total value of the assets of the SMSF. 

When considering the in-house asset rules, it is important to determine who is a related party or a 

related trust. These rules are contained in Part 8 of the SIS Act. In particular, that part contains the 

provisions for working out who is a “Part 8 associate.” The rules are very complicated and therefore 

the following is a simplified overview of those rules. When considering the application of the in-house 

asset rules, the particular provisions of the SIS Act should be carefully reviewed. 

In simple terms, Part 8 associates will include the relatives and related companies and trusts of the 

members of the SMSF and the SMSF’s standard employer sponsor (if any). When considering 

whether someone is a related party or a related trust, the members of the SMSF, the standard 

employer sponsor and the related parties of the members and the standard employer sponsor are 

grouped together (Group). 
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A company will be a related party where the Group controls the company under either of the following 

control tests: 

 the Group has sufficient influence (ie control) over the board of the company; or 

 the Group controls more than 50% of the voting rights in the company. 

A trust will be a related trust where the Group controls the trust under any of the following control 

tests: 

 the Group controls the trustee/the board of the corporate trustee (directly or indirectly; formally or 

informally); 

 the Group has entitlements to income or capital of the trust that exceeds 50% (note that 50% is 

ok); or 

 the Group has the power to remove the trustee of the trust. 

As can be seen above, control of 50% of a company or trust is OK as the rules provide that control is 

greater than 50%. 

The in-house asset rules are also important for real estate assets held directly by SMSFs. For 

example, the lease of an asset (including real estate) is an in-house asset unless an exception 

applies.1 One such exception is the lease of business real property (discussed in further detail 

below).2 This could occur, for example, where a member’s business premises is held by the SMSF 

and leased to the business entity of the member.  

In order to meet this requirement, the real estate must be subject to a lease or a “lease arrangement”3

enforceable by legal proceedings, and it must be business real property throughout the lease or lease 

arrangement. 

3.2.2 The sole purpose test 

Section 62 of the SIS Act provides, in effect, that super funds must be maintained for the purpose of 

providing retirement benefits.4 A common misconception with the operation of the sole purpose test is 

that a risky, or unusual investment, will cause a super fund to breach the sole purpose test. In reality, 

what the test is about is whether a super fund’s activities result in the members, or related parties of 

the members, receiving pre-retirement benefits, or to put it another way, do the activities result in 

1 See Part 8 of the SIS Act and in particular sections 71, 82 and 83 
2 Section 71(1)(g) of the SIS Act 
3 Lease arrangement is defined in section 10(1) of the SIS Act as any agreement, arrangement or understanding in the nature 

of a lease (other than a lease) between a trustee of a superannuation fund and another person, under which the other person is 

to use, or control the use of, property owned by the fund, whether or not the agreement, arrangement or understanding is 

enforceable, or intended to be enforceable, by legal proceedings. 
4 The actual test is more complicated than that and does allow the super fund to also be administered for certain other ancillary 

purposes  
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money being taken out of, or deprived from, the super fund? This has been confirmed in the way the 

sole purpose test has been applied by the Courts5 and interpreted by the ATO.6

3.2.3 Prohibition against acquiring assets from related parties 

Section 66 of the SIS Act prevents an SMSF trustee from acquiring an asset from a related party 

unless one of the exemptions apply.  

This is particularly relevant for SMSFs investing in unit trusts in two contexts: whether an SMSF can 

acquire units in a unit trust from a related party and whether a reg 13.22C unit trust can acquire real 

estate from related parties.  

Units in a unit trust generally cannot be acquired from a related party. This will include being unable to 

acquire units from the trustee of a related unit trust. However, there is an exemption from this rule for 

units in a trust that satisfy the requirements of reg 13.22C.  

Units issued from the trustee from an unrelated trust will not breach section 66 (given the trustee of 

such a trust will not be a related party). However, units in an unrelated trust cannot be transferred 

from a related party to an SMSF (as the reg 13.22C unit trust exemption does not apply). 

A reg 13.22C unit trust also cannot acquire an asset from a related party. However, one exemption to 

that rule is the acquisition of “business real property” where such property is acquired at market value. 

This means that a member can contribute, or sell, their business real property to the super fund 

without breaching section 66.  

Business real property is defined as certain interests in real property “where the real property is used 

wholly and exclusively in one or more businesses (whether carried on by the entity or not), but does 

not include any interest held in the capacity of beneficiary of a trust estate”.7

An important part of the definition is that the land must be used wholly and exclusively in one or more 

businesses. This would generally rule out residential property unless the owner of the land is carrying 

on a residential property rental business or is a property developer and the land is held as trading 

stock. There is a legislative concession for farm land which allows farm land to still be classed as 

business real property, even if up to 2 hectares of the land is used as a residence, provided the 

predominant use of the property is not private or domestic.8

The ATO’s view on what comprises business real property is set out in its extensive ruling SMSFR 

2009/1. Examples of business real property include (presuming no non-business uses): 

 the “classic” retail, commercial, industrial and farm land; 

 a residential property used as retail or commercial premises (eg a doctor’s surgery); 

5 See Swiss Chalet case Case 43/95, 95 ATC 374 and Case X6010 90 ATC 438 
6 SMSFR 2008/2 
7 Section 66(5) 
8 Section 66(6) 
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 a residential property used by the owner in a rental business; 

 leasehold interests in business real property; 

 vacant land if it is used in a business (eg a car park); and 

 land held by a property developer for the property developer’s business (including where the 

property was held as pre-development vacant land, in the part development stage, at the 

completed stage and as a showroom).9

3.2.4 Arm’s length dealings  

In simple terms, section 109 of the SIS Act requires SMSF trustees to deal with related parties on an 

arm’s length basis or, if the dealings are not on an arm’s length basis, the parties must not be dealing 

with each other on the basis that it favours the non-SMSF trustee. Like the sole purpose test, section 

109 is aimed at preventing benefits being taken out of the super fund rather than a prohibition against 

involvement in transactions that favour the super fund. 

For SMSFs that invest in a unit trust, the investments in the units have to be on an arm’s length basis. 

This would include the value units are issued, redeemed and transferred, the terms relating to the 

units, the value and frequency in which distributions are paid to unit holders and rights attaching to the 

units. 

3.2.5 The prohibition against borrowing  

Under section 67 of the SIS Act, SMSF trustees are prohibited against borrowing unless an exception 

applies. The most significant exception is the ability to enter into a limited recourse borrowing 

arrangement (commonly known as an LRBA) under sections 67A and 67B of the SIS Act. LRBAs are 

discussed below. Importantly, if an LRBA is structured incorrectly, or ceases to be structured 

correctly, then the exemption will no longer apply and the borrowing will cause the SMSF trustee to 

breach section 67 of the SIS Act. 

3.2.6 Prohibition against charging assets of the SMSF 

Under regulation 13.14 of the SIS Regs, super fund trustees must not give a charge over, or in 

relation to, an asset of the fund. Charge is widely defined to include “a mortgage, lien or other 

encumbrance.”10 This means that SMSFs cannot charge their units.  

A similar prohibition applies to the trustees of reg 13.22C trusts.  

9 SMSFR 2009/1 paragraphs 366 to 370 
10 Regulation 13.11 of the SIS Regs 
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3.2.7 Does the “look through approach” exist? 

Based on the principle of the separation of legal entities, it would not be expected that the actions of 

the trustee of a unit trust (or other trust) would be imputed on its unit holders. But does that hold true 

under the superannuation system? For instance, can the actions of a unit trust trustee cause its unit 

holding superannuation fund trustee to breach the superannuation laws?  

The superannuation laws govern the actions of trustees of superannuation funds. They do not govern 

the acts of entities that those funds invest in, such as unit trusts. For instance, as noted above, there 

are prohibitions against the trustees of superannuation funds from borrowing, acquiring assets from 

related parties, and giving financial assistance to members, but there are no such prohibitions on the 

entities that superannuation funds invest in. Rather, the superannuation law restricts the ability of 

superannuation funds to invest in such entities. For example, as outlined above under the in-house 

asset rules, a superannuation fund is generally limited to investing in related unit trusts up to the 5% 

in-house asset limit. 

There are some circumstances in which the trustee of a superannuation fund can invest in a unit trust, 

such as when the investment is below the 5% in-house asset limit, or when the trust is an “unrelated 

trust” or a “pre-12 August 1999 unit trust”, or the unit trust satisfies the requirements of reg 13.22C 

SIS Regs. 

Of the types of trusts that a superannuation fund trustee can invest in, only the “reg 13.22C trust” 

regulates what actions the trustee of a unit trust can and cannot do. Even then, a breach of those 

requirements is not attributed to the superannuation fund trustee, but rather it simply causes the units 

invested in that trust to be treated as in-house assets.  

For the other types of permitted unit trusts, there are no restrictions on their trustees’ activities. 

Therefore, the trustees of such a unit trust can borrow and deal with related parties without causing 

the superannuation fund trustee to breach the superannuation laws. That is, unless the look-through 

approach applies. 

Despite the superannuation law not governing the actions of trustees of unit trusts, there have been 

instances where the judiciary has appeared to take a look through approach to attribute the misdeeds 

of the trustee of a unit trust on the trustee of the superannuation fund. 

A recent example of this approach is Montgomery Wools v FCT11 (Montgomery Wools). In 

Montgomery Wools, the trustee of the superannuation fund invested in a pre-12 August 1999 unit 

trust which in turn held a commercial property from which a related entity operated its business. When 

the related party ran into financial difficulties, the trustee of the unit trust agreed to allow the 

commercial property to be used as security for the related party’s business operations.  

Strictly, the actions of the trustee of the unit trust, including giving security over its only asset for the 

benefit of a related party, should not cause a breach of the superannuation laws. This is on the basis 

that the untoward actions occurred at the unit trust level and not the superannuation fund level. The 

Administrative Appeals Tribunal (AAT) found that the trustee of the superannuation fund breached the 

11 Montgomery Wools Pty Ltd as trustee for Montgomery Wools Pty Ltd Superannuation Fund and FCT [2012] AATA 61. 
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sole purpose test by acquiescing to the charge being granted over the unit trust’s asset and by not 

terminating the unit trust to protect its interests.  

As the following comments show, the AAT went further by implying that, given there was a common 

director (Mr Montgomery) in the superannuation fund trustee, the unit trust trustee and the business 

operating related party, the superannuation fund trustee was an active participant in the actions of the 

unit trustee: 

“The [superannuation fund] did not have the power under the Trust Deed to direct the 

investments of the [unit trust] but it did have the power to terminate and give reasonable 

directions in relation to the assets. As such, the breach of [the sole purpose test] arguably 

occurred as early as October 2000 when Montgomery Wools, as trustee of the 

[superannuation fund], acquiesced in the [unit trust] providing such security. Montgomery 

Wools also acquiesced to the sale of [the commercial property] and the sale proceeds being 

applied to the [related party’s] debt in 2004. It has failed to demand payment of the loan from 

the [unit trust] or to insist on interest being paid. Importantly, it has failed to terminate the 

Trust Deed to take control of the [unit trust] investment. Mr Montgomery was, and is, the 

controlling mind of both trustees at all relevant times and the [superannuation fund] owned all 

of the units in the [unit trust]. In these circumstances it could be said that Montgomery Wools, 

as trustee of the [superannuation fund], was an active participant in the decision making and 

agreed to the various transactions, including the sale of [the commercial property] and the 

proposal to the [bank]. These transactions were for the benefit of the [the related party] and 

were intended to be so.” 

This decision does not establish the look-through approach as a legal principle, but it does show a 

willingness of the AAT to use the commonality of control of a superannuation fund and a unit trust to 

make a finding that the actions of the unit trustee can cause the superannuation fund trustee to be in 

breach of its obligations. 

For a more detailed discussion on the look through approach see my article on the topic.12

3.2.8 Consequences of breaching the SIS Act and SIS Regs 

Up until recently, the ATO’s ability to punish SMSF trustees for breaching the SIS Act and SIS Regs 

comprised only of “big stick” measures. These included: 

 making the SMSF non-compliant - with the result that the assets of the SMSF, less any non-

concessional contributions, are taxed at the top marginal rate (potentially having the effect of 

losing almost half the assets of the SMSF in tax); 

 disqualifying the SMSF trustees/directors; 

 taking the SMSF trustees/directors to the Federal Court to seek civil or criminal penalties; and 

 for a breach of section 66, a penalty of up to 12 month’s imprisonment could also be sought. 

12 http://sladen.com.au/news/2014/9/15/unit-trusts-and-superannuation-does-the-look-through-approach-exist
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Due to the drastic nature of these penalties the ATO was often reluctant to enforce them except in the 

most serious of breaches. As a result, a new penalty regime was introduced from 1 July 2014. Under 

this regime the ATO has a number of new penalty options including: 

 fining SMSF trustees/directors for breaches of the SIS Act (the fines range from $850 to $10,200 

per offence); 

 directing the SMSF trustee to rectify a breach; and 

 directing that the SMSF trustee/director attend an SMSF education course. 

3.3 Tax law restrictions on investing in a unit trust 

The starting point when considering tax for real estate held by SMSFs is that section 295-85 of the 

ITAA97 deems that (almost all) CGT assets will be held on capital account. This means, for example, 

that even land bought with the intention to sell for a profit, or to be used in a property development 

business, will still be held on capital account, and qualify for the CGT discount (if held for 12 months). 

The same will apply to units held by an SMSF in a unit trust.  

However, this rule does not apply to assets held by companies or trusts that an SMSF has invested 

in, even if the SMSF holds all of the units or shares. For trusts, if the land is deemed to be on income 

account then the proceeds from the sale of the land will flow through to the SMSF as income even if 

the asset would have been on capital account if held directly by the SMSF. Dividends from companies 

will also be on income account. 

In any event, there is not a large tax differential between the 10% rate for a discounted capital gain 

and the 15% rate for income and there is no difference if the SMSF is fully in “pension phase” as 

neither income and capital are taxed. 

There are a couple of specific tax measures which can apply to super funds. These are considered 

below: 

3.3.1 Non-arm’s length income (NALI) 

The non-arm’s length income (NALI) rules tax certain types of income at the top marginal tax rate 

(currently 47% (including the deficit levy)). It is beyond the scope of this paper to go through the NALI 

rules in detail.13 However, briefly, they will catch: 

 income derived as a result of non-arm’s length dealings; 

 private company dividends that are derived as a result of non-arm’s length dealings; 

 distributions from non-fixed trusts (eg discretionary trusts); and 

13 For a detailed examination of the non-arm’s length rules see Simon Tisher’s paper “Non-arm’s length income- how does it 

apply and where is it at?” which he presented at The Tax Institute’s 2014 National Superannuation Conference  
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 distributions from fixed trusts where the fixed trust’s income was derived from non-arm’s length 

dealings. 

In a unit trust context, the non-arm’s length rules will generally be avoided if all of the dealings with 

related parties are undertaken on an arm’s length (commercial/market value) basis. This would 

include that: 

 the units were issued or transferred to the super fund at market value; 

 the rights to income and capital gains are on an arm’s length basis and that the SMSF does not 

have a greater right to income than other unit holders; 

 the SMSF has a fixed right to income; and 

 the unit trust derives its income on an arm’s length basis.  

3.3.2 Public trading trust rules 

The public trading trust rules apply so that a trust is taxed like a company. These rules no longer 

apply simply because a SMSF holds 20% or more of the units in a unit trust. Therefore, SMSFs will 

receive through taxation treatment when investing in a unit trust.  

Again, a detailed discussion of the public trading trust rules is beyond the scope of this paper.14

3.4 Types of unit trusts to invest in 

In the following section of this paper, I examine various types of unit trusts under which an SMSF can 

invest in. In the below examples, also include how property development can be structured in each 

type of unit trust.  

14 For a detailed examination of the public trading trust rules see my article “Superannuation funds and public trading trusts” at 

http://sladen.com.au/news/2014/8/25/superannuation-funds-and-public-trading-trusts
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3.4.1 Pre-99 unit trusts 

Where an SMSF acquired units in a unit trust (or company) prior to 12 August 1999, or under the 

transitional period operating from that date to 30 June 2009, such units will never be in-house assets. 

Any units acquired from 12 August 1999 (other than those acquired under the transitional rules) will 

be in-house assets.  

This means that such unit trusts (commonly known as pre-99 unit trusts) can undertake activities that 

an SMSF cannot do directly without causing the SMSF to breach the in-house asset rules. Such 

activities can include borrowing and dealing with related parties. 

It is important to note that although the units in a pre-99 unit trust may not be in-house assets, the 

other SIS Act, SIS Regs rules and the tax acts will continue to apply to the holding of the units. This 

includes the sole purpose test, section 109 of the SIS Act, the NALI rules and the public trading trust 

provisions. Therefore, it is particularly important that the activities of the pre-99 unit trust be 

undertaken on an arm’s length basis. 

In addition, as any further units will be in-house assets and the distributions cannot be left unpaid 

without, in the ATO’s view, becoming an in-house asset (as financial accommodation), there can be 

cash flow issues. This is especially so where the pre-99 unit trust has low levels of cash, a principal 

and interest loan and the obligation to pay distributions. This issue can often be fixed (in the short to 

medium term) by interest only loans (and possibly with the capitalisation of interest). 
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3.4.2 Reg 13.22C unit trusts 

Reg 13.22C unit trusts are sometimes referred to as non-geared unit trusts due to the specific 

prohibition against the trustee of such trusts from borrowing. However, the restrictions are much wider 

than that. For an SMSF to invest in such a unit trust that trust must satisfy the requirements of 

regulation 13.22C (or 13.22B) of the SIS Regs and not breach regulation 13.22D of the SIS Regs. 

These requirements include: 

• the trustee of the unit trust is not a party to a lease with a related party of the superannuation 

fund, unless the lease relates to business real property; and  

• the trustee of the unit trust is not a party to a lease arrangement with a related party of the 

superannuation fund, unless the lease arrangement:  

o is legally binding; and  

o relates to business real property; and 

• the trustee of the unit trust is not a party to a lease, or lease arrangement, with another party 

in relation to an asset that is the subject of another lease or lease arrangement between any 

party and a related party of the superannuation fund, unless the asset is business real 

property; and  

• the trustee of the unit trust does not have outstanding borrowings; and  

• the assets of the unit trust do not include:  

o an interest in another entity; or  

o a loan to another entity, unless the loan is a deposit with an authorised deposit-taking 

institution within the meaning of the Banking Act 1959; or  

o an asset over, or in relation to, which there is a charge; or  
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o an asset that was acquired from a related party of the superannuation fund after 11 

August 1999, unless the asset was business real property acquired at market value; 

or  

o an asset that had been, at any time (unless it was business real property acquired by 

the trustee of the unit trust at market value) in the period from the end of 11 August 

1999 to the commencement of this Division, an asset of a related party of the 

superannuation fund; and 

• the trustee of the unit trust does not conduct a business. 

Although restrictive, a reg 13.22C unit trust has the significant advantages in that units in such a trust 

held by an SMSF will not be an in-house asset and that the SMSF can acquire units in such a trust 

from related parties15. A reg 13.22C unit trust also has the advantage that related parties can hold 

units in such a unit trust, even where the Group controls the unit trust. 

In addition, the trustee of a reg 13.22C unit trust can acquire property and develop it but it must do so 

without borrowing money, charging the asset, acquiring assets from a related party (including 

materials from a related party builder) or operating a business. Therefore, any property development 

would need to be fully funded from capital contributions by the unit holders. 

3.4.3 Unrelated trusts 

An unrelated trust is a unit trust which does not fall within the definition of a “related trust” under 

section 10(1) of the SIS Act. As noted above in the discussion of the in-house asset rules, 

determining whether a trust is a related trust is a complicated task. However, as a simple rule of 

thumb, if the SMSF and its Group hold no more than 50% of the units in the trust, hold no more than 

50% of the shares in the corporate trustee, hold no more than 50% of the director roles in the 

15 Section 66(2A)(a)(iv) of the SIS Act 
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corporate trustee and do not have the unilateral power to remove the unit trust’s trustee, then the unit 

trust will not be a related trust.  

An example of an unrelated trust is where two unrelated SMSFs each hold 50% of the units in the unit 

trust and their respective related parties hold no more than 50% of the shares in the corporate trustee 

and no more than 50% of the director roles in the corporate trustee. 

Unrelated trusts have significant advantages, as, like pre-99 unit trusts, the units held by the SMSF 

will not be treated as in-house assets regardless of what activities the unrelated trust does. Therefore, 

the unrelated trust can borrow, charge its assets, deal with related parties and carry on a business 

without causing the units held by the SMSF to be in-house assets. As noted above for the pre-99 unit 

trusts, units in an unrelated trust can still cause an SMSF to breach the SIS Act (for example the sole 

purpose test or section 109) or trigger adverse tax consequences under the NALI rules. Therefore, it 

is important that an unrelated trust deals on an arm’s length basis to avoid the potential application of 

these rules. 

Leveraging using an unrelated trust has a particular advantage over LRBAs as the loan can be full 

recourse and neither the single acquirable asset rule nor the replacement rules apply. 

As a result of the advantages noted above, the unrelated trust is the best structure for SMSFs to have 

an interest in property development. The biggest downside however is that an SMSF and its Group 

can only have a 50% interest in the unit trust. Therefore, this structure will not be appropriate where 

the SMSF and its Group want to control more than 50% of a unit trust or other investors cannot be 

found.  
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4 Structuring and limited recourse borrowing 

arrangements 

LRBAs are a topic in themselves. Therefore, I have confined my discussions to the following issues: 

 What is a single acquirable asset? 

 When does improvements to an asset become a replacement asset? 

 The ATO’s new safe harbour rules for related party lenders; and 

 Structures for LRBAs. 

For more information on LRBAs see my paper on the topic.16

4.1 Single Acquirable Assets 

LRBAs put in place after 7 July 2010 (New Law) are governed by sections 67A and 67B of SIS Act. 

The New Law introduced the concept of “single acquirable assets”. Under the New Law, super fund 

trustees may only enter into LRBAs if the borrowed money is used to acquire a single acquirable 

asset.  

This requirement was introduced in order to address the perceived problem of super fund trustees 

acquiring multiple assets under the one borrowing arrangement. 

4.1.1 What is a single acquirable asset? 

Under section 67A(3) of the SIS Act, a single acquirable asset is not defined but is deemed to include: 

 a collection of assets in the same way as they apply to a single asset, if: 

• the assets in the collection have the same market value as each other; and 

• the assets in the collection are identical to each other. 

Multiple assets that will be a 'single acquirable asset' include:  

 a collection of shares of the same type in the same company; and 

 a collection of economically equal and identical commodities (an example given in the EM 

includes gold bars17). 

According to the EM, and the ATO's initial view, the following will not be a single acquirable asset: 

16 http://sladen.com.au/news/2014/3/31/an-a-to-z-of-limited-recourse-borrowing-arrangements?rq=a%20to%20z
17 EM paragraph 1.11. 
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 a collection of shares in the same company that have different rights (for example, you could not 

borrow to acquire a mix of ordinary and preference shares in the same company. The two 

different classes of shares would have to be acquired under separate borrowing arrangements); 18

 a collection of buildings each under separate strata title, irrespective of whether the buildings are 

substantially the same;19

 capital improvements to real property and the real property;20 and 

 real property on multiple titles.21

With the release of the Commissioner’s ruling, SMSFR 2012/1, the ATO's view on what constitutes a 

single acquirable asset has significantly softened. This is primarily based on the Commissioner's view 

of the meaning of the terms “asset” and “property”. This is relevant because section 10(1) of the SIS 

Act defines asset to mean 'any form of property'. 

SMSFR 2012/1 states that the meaning of 'property' should be considered as relating to both 

'proprietary rights' and to the object of these rights (that is, the actual physical asset). Accordingly, 

SMSFR 2012/1 suggests that a trustee may be acquiring a single acquirable asset if it is acquiring a 

single object of property notwithstanding that this is 'comprised of two or more proprietary rights' (for 

example a factory over two titles).  

SMSFR 2012/1 states that in determining if there is more than one asset, the Commissioner will 

consider: 

 the existence of a unifying physical object, such as a fixture attached to the land which is 

permanent in nature and not easily removed and is significant in value relative to the value of the 

asset; and 

 if there is any law that requires the assets to be sold together. If so, this means there would be 

one asset for borrowing purposes.22

The following table sets out the Commissioner's view as expressed in SMSFR 2012/1 as to whether 

particular assets are single acquirable assets. 

Type of asset(s) Is it a single 

acquirable asset? 

Why? 

Two adjacent blocks of 

land. The vendor will only 

sell them together 

No The two blocks could be dealt with 

separately, and it is irrelevant that the 

vendor will only sell them together 

18 EM paragraph 1.12. 
19 EM paragraph 1.23. 
20 Q&A see question 'For real property held by the holding trust in a limited recourse borrowing arrangement, can an SMSF 
trustee draw down under the arrangement to make capital improvements to the real property without contravening the super 
law?' 
21 Q&A see question 'Can a SMSF trustee acquire more than one real property under a single limited recourse borrowing 
arrangement? 
22 SMSFR 2011/D1 para 104 
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Type of asset(s) Is it a single 

acquirable asset? 

Why? 

A factory built over three 

titles 

Yes The factory adds considerable value to 

the land and is therefore a unifying 

physical object. However, if the factory 

was derelict, and not of significant value, it 

would not be a single acquirable asset 

Farm land over multiple 

titles. Spanning the titles 

are agricultural crops, 

fencing and irrigation 

systems 

No There is no physical or legal impediment 

to dealing with the titles separately 

Farm land over two titles 

used as a piggery. A 

large shed housing the 

pigs spans across both 

titles 

Yes As the piggery adds considerably to the 

value of the land it is a significant part of 

the value of the asset and would be a 

single acquirable asset  

Off the plan apartment Yes The completed apartment and title 

constitute a single asset. Both the deposit 

and the balance can be financed by the 

borrowed funds 

Building a residence on a 

fund's existing vacant 

land 

No The residence cannot be a separate asset 

from the land once it is fixed to the land. 

Therefore the residence cannot be a 

single asset 

Apartment with a 

separate carpark title. 

The carpark title cannot 

by law be disposed of 

separately 

Yes As the titles cannot be disposed of 

separately they constitute a single asset. 

However, if the carpark title could be 

disposed of separately this would be a 

separate asset 

Serviced apartment with 

furnishings 

No The furnishings are separate assets and 

require separate LRBAs for each 

furnishing 

Purchase of vacant land 

and a separate contract 

for the construction of a 

residence 

No The vacant land is a single acquirable 

asset. The LRBA cannot be used for 

improving the land (i.e. applied for the 

building contract). Even if the building 

contract was financed directly by the 

super fund, this would be a non-permitted 

replacement asset (discussed below)  
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Type of asset(s) Is it a single 

acquirable asset? 

Why? 

Purchase of a house and 

land package 

Yes The completed residential property will be 

a single acquirable asset. This is 

contrasted with the previous example 

where there are two assets, the vacant 

land and the building contract 

The Commissioner's view allows him to avoid some apparent inappropriate outcomes, for example, 

by allowing a building situated across more than one title to be treated as a single acquirable asset. 

Although super fund trustees will welcome this clarification with regards to properties with buildings 

spanning multiple titles or with carpark titles, it leaves them with some uncertainty as to the application 

of the 'single acquirable asset' concept to multiple title properties. For example, although a property 

over two titles can be a single acquirable asset, would that cover a situation where there is a readily 

demountable building affixed across two titles?  

Additionally, that view does nothing to address the difficulties that exist where a property spanning 

multiple titles can, for practical purposes, be dealt with only as a single asset but is not treated as a 

single acquirable asset (such as where the land comprised in one of the titles has no direct road 

access, or planning restrictions would effectively prevent it from being used for a commercial 

purpose). In such cases, super fund trustees will be obliged to enter into multiple borrowing 

arrangements (assuming that a willing lender can be found).   

4.2 What is a replacement asset? 

Under the New Law, the term replacement asset is specifically defined in section 67B. It is limited to 

shares in companies and units in unit trusts in certain circumstances – e.g. mergers, takeovers, 

restructures, deeds of arrangements or trustee actions. 

This is consistent with the policy described in the EM that the New Law was designed to stamp out 

arrangements where the asset subject to the borrowing can be replaced at the discretion of the super 

fund trustee or the lender. 

However, the EM goes further, it provides the following examples of what will not be a replacement 

asset:23

1. securities liquidated or traded or both for different assets only as a consequence of 

implementing an investment strategy; 

2. money or cash is not eligible as a replacement asset under any circumstances; 

3. replacement asset arising from an insurance claim covering the loss to the original asset; 

4. the replacement by way of improvement of real property; 

5. a series of titles over land replacing a single title over land that has been subdivided; and 

6. a replacement of a title over real property as a result of Government action such as the 

resumption of all or part of a property or re–zoning. 

23 EM paragraph 1.29. 
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The matters referred to in the EM are somewhat problematic in that they seem to assume that certain 

actions in respect of real property (improvement (including rebuilding after destruction of buildings), 

subdivision, replacement of title) necessarily create a different asset. 

In SMSFR 2012/1, the Commissioner takes a more conciliatory view as to what changes in the asset 

will be permitted and what changes will result in a new replacement asset (and therefore cause the 

LRBA to be defective). For example, in SMSFR 2012/1, the Commissioner states that: 

33.    If alterations or additions are made to the physical object or the proprietary rights that 
comprise an asset held under an LRBA and, having regard to both the object and the 
proprietary rights, those alterations or additions fundamentally change the character 
of that asset, this results in a different asset being held on trust under the LRBA. It is 
consistent with the approach at paragraphs 10 and 11 of this SMSFR 2012/1, to 
consider both the characteristics of the physical object (assuming it is not an intangible 
asset) and the attributes of the proprietary rights comprising the asset, to determine if 
the character of the asset as a whole has fundamentally changed. 

34 If the character of the asset as a whole has fundamentally changed, the exception 
under section 67A to the borrowing prohibition ceases to be satisfied from the time the 
alterations or additions are made to the asset. If the borrowing is maintained the trustee 
of the SMSF will contravene subsection 67(1).

Therefore, in the ATO’s view, the test is whether changes to the asset have resulted in that asset 

fundamentally changing. Again this is to be considered in light of any changes to characteristics of the 

physical object and the attributes of the proprietary rights comprising the asset. 

Advisers and super fund trustees will welcome the confirmation that the mere improvement of 

property (discussed further below), using the super fund's own money, will not cause the property to 

be a different asset. The acknowledgement that super fund trustees can rebuild properties that have 

been destroyed without creating a replacement asset is also helpful. 

However, the Commissioner has made it clear that he does not consider that it is open to super fund 

trustees to undertake any form of substantive property development while super fund property 

remains subject to a borrowing. This will significantly reduce the situations in which borrowing to 

acquire real property will be attractive to self managed superannuation super funds, and may be 

problematic for those that have acquired property with development in mind since the rules last 

changed on 7 July 2010.  

4.2.1 Examples of whether improvements will constitute a new asset 

The following table sets out the Commissioner's view in relation to whether particular assets have 

become new assets or not. 
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Type of change made to 

an asset 

Is it a new 

asset? 

Why? 

A vacant block is 

subdivided into multiple 

titles 

Yes One asset has been replaced with several 

different assets 

A vacant block has a 

building built on it 

Yes Character of the asset changed from 

vacant land to residential premises 

A house on a block is 

demolished by fire and 

three strata title units are 

built in its place 

Yes Character of premises and proprietary 

rights fundamentally changed from one 

asset to three 

A house is built over two 

titles and subsequently the 

house is relocated so that it 

is only on one title 

Yes Following the relocation the fund holds two 

assets, one with a house on it and a vacant 

block 

A residential house is 

converted into a restaurant 

by renovations which 

include fitting out a fully 

functioning commercial 

kitchen. 

Yes As a result of the renovation the character 

of the asset has fundamentally changed 

from residential premises to restaurant 

premises 

One bedroom of a 

residential house is 

converted to a home office. 

No The conversion of the bedroom into an 

office does not result in a different asset. 

The following 

improvements to a 

residential property 

• an extension to add 

two bedrooms; 

• the addition of a 

swimming pool; 

• an extension 

consisting of an 

outdoor entertainment 

area; 

• the addition of a 

garage shed and 

driveway; 

• the addition of a 

garden shed 

No Each (or all) of the changes would not 

result in a different asset 

To allow a road to be 

widened, a local 

government authority 

undertakes the compulsory 

No The minor extent of the resumption is such 

that the fundamental character of the 

asset, taking account of not only the 

proprietary rights but also the object of 
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Type of change made to 

an asset 

Is it a new 

asset? 

Why? 

resumption of a minor 

portion of the frontage of a 

residential property which 

has a residence on it. The 

resumption results in the 

existing property title being 

replaced 

those proprietary rights, remains that of 

being the residential property 

A 'granny flat' is to be 

constructed in the backyard 

of a residential property 

which already has a four 

bedroom residence 

established on it. The 

granny flat will have two 

bedrooms, a family room, a 

kitchen and a bathroom and 

will be connected to utilities 

such as electricity, water 

and sewage 

No The character of the asset would remain 

residential premises and thus the 

construction of the granny flat would not 

result in there being a different asset 

A cyclone damages the roof 

of a house. The roof is 

replaced, but a second 

storey is added to the house 

at the same time 

No The character of the asset and the 

proprietary rights are not fundamentally 

changed  

A kitchen is extended No The character of the asset and the 

proprietary rights are not fundamentally 

changed 

Repairs and maintenance 

are carried out, and a pool 

or a new garage are added 

to a house property 

No The character of the asset and the 

proprietary rights are not fundamentally 

changed 

A farm has the following 

additions: cattle yards; a 

bore, tank, windmill and 

trough; a dam and two 

kilometres of fencing 

No The character of the asset and the 

proprietary rights are not fundamentally 

changed 

On 10,000 hectare cattle 

property a large shed is 

constructed, using SMSF 

money, to provide shelter to 

the cattle  

No The shed does not result in the property 

becoming a different asset as the character 

of the asset as a cattle property has not 

fundamentally changed 



Phil Broderick Structuring Real Estate Within an SMSF SMSFs are often 

© Phil Broderick 2016 29 

Type of change made to 

an asset 

Is it a new 

asset? 

Why? 

On 10,000 hectare cattle 

property a residence is built 

to allow the owner or a 

manager to live on site  

No This would not result in the property 

becoming a different asset as the character 

of the asset as a cattle property would not 

fundamentally change. The residence 

would merely facilitate persons working on 

the property being able to live on site 

On a one hectare blueberry 

hobby farm on a single title 

with 25 mature blueberry 

bushes on it as well as a 

bore and irrigation, a  four 

bedroom house is built on 

the property, using 

accumulated funds held by 

the SMSF, with the intention 

of the property being leased 

to an unrelated party as a 

residence 

Yes The building of the house results in the 

character of the property fundamentally 

changing from that of being solely a small 

scale hobby farm to also being a residential 

property 

A property which has a car 

washing facility on it, which 

is leased to a tenant who 

operates a car washing 

business, is expanded by 

extending the back of the 

building to double the 

number of wash bays. The 

extension, which involves 

concreting, roofing and 

plumbing work, will result in 

higher rent being received 

from the tenant 

No Although there is an improvement to the 

asset, that improvement does not result in 

the commercial property becoming a 

different asset. The fundamental character 

of the property remains a car wash facility 

4.3 Safe harbours for related party LRBA loans 

4.3.1 ATO’s view on the application of NALI to related party LRBA loans 

In late 2014, the ATO released two ATO Interpretative Decisions (ATO IDs), being ATO ID 2014/39 

and ATO ID 2014/4024 on the application of the NALI rules to non-commercial LRBAs. In each ATO 

ID, the ATO has determined that the NALI rules apply to the particular LRBA loan arrangement. In the 

first ATO ID the non-arm’s length characteristics were a 0% interest rate, a 20 year term with no 

24 These ATOIDs were replaced with ATOIDs 2015/27 and 28 which in turn where replaced with TD 2016/16 
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periodic payments, a 100% loan to value (LVR) ratio and the lack of personal guarantees. In the 

second ATO ID the non-arm’s length characteristics were a 0% interest rate and an 80% LVR (when a 

60-70% was deemed to be commercial). 

The ATO subsequently released Taxation Determination TD 2016/16 which provides further guidance 

on its view as to the application of the NALI rules to non-commercial LRBA loans from related parties 

to the trustees of SMSFs. TD 2016/16 replaces the ATO’s previous ATO IDs on this issue, 

namely ATO ID 2015/27 and ATO ID 2015/28, both of which have been withdrawn. 

In TD 2016/16 the ATO reiterates, and provides more information on, its position on the application of 

NALI in such situations. Interesting comments made in the determination include: 

• like previous ATO examples, the example in the determination of a non-arm’s length 

arrangement is on the extreme edge of such arrangements (eg nil interest, 100% loan to 

value ratio and repayable at the end of the 25-year term) – no further guidance is given on 

arrangements that are “close” to being arm’s length; 

• the obligation to determine a hypothetical borrowing arrangement in which to test the related 

party loan against (this sounds like a Part IVA counterfactual); 

• the obligation to test whether the SMSF trustee would have and could have entered into the 

hypothetical arrangement;  

• factors as to whether the SMSF trustee could have entered into the hypothetical arrangement 

include whether the SMSF has sufficient capital, liquidity and cash flow to enter into such 

arrangement; and 

• factors as to whether the SMSF trustee would have entered into the hypothetical arrangement 

include whether the arrangement would be consistent with the SMSF’s investment strategy, 

be an optimal use of the SMSF’s funds and be expected to make a return for the SMSF 

These last points, in particular, are a new (and not a particularly welcome) development by the ATO 

as they step into the realms of whether the investment is appropriate or not. This is an area that is 

traditionally not regulated by the ATO (as investment choice is a matter for SMSF trustees provided 

such investments are within the rules). 

4.3.2 Safe harbour provisions 

The ATO has released Practical Compliance Guidelines PCG 2016/5 Income tax - arm's length terms 

for Limited Recourse Borrowing Arrangements established by self managed superannuation funds 

(Guideline) which sets out 2 safe harbours for LRBA loans from related parties to SMSFs. If such 

loans comply with the terms of the safe harbours, then the ATO will accept that such loans are on 

commercial terms and that they will not trigger the application of the NALI rules. 

The first safe harbour relates to LRBA loans used to acquire real estate. The safe harbour provisions 

include that: 

https://www.ato.gov.au/law/view/document?DocID=TXD/TD201616/NAT/ATO/00001&amp;PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=AID/AID201527/00001&amp;PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=AID/AID201528/00001&amp;PiT=99991231235958
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• the interest rate equal the Bank of Australia Indicator Lending Rates for banks providing 

standard variable housing loans for investors (currently 5.65%) at May in the previous 

financial year; 

• have a term of no more than 15 years (5 years for a fixed interest rate); 

• variable interest rates reset each 1 July based on the rate in the previous May; 

• have a loan to value ratio (LVR) of no more than 70%; 

• have monthly payments of interest and principal; and 

• be secured against real estate. 

The second safe harbour relates to LRBA loans used to acquire listed shares. The safe harbour 

provisions are similar to the first safe harbour except that the interest rate is an additional 2% 

(currently 7.75%), the maximum term of the loan is 7 years (3 years for fixed interest) and the LVR is 

50%. 

Unfortunately, the ATO has not issued a safe harbour for other assets like investments in a regulation 

13.22C trust or collectables. Such arrangements will need to be benchmarked. 

An alternative to using the safe harbours is to benchmark the related party LRBA loans against LRBA 

loans available from unrelated parties. This could be used for real estate and listed share acquisitions 

to put LRBA loans on better terms than those available under the safe harbour terms. For assets not 

covered by the safe harbour terms then benchmarking is the only option to fall within the ATO’s 

parameters. 

4.3.3 Rectifying existing LRBA related party loans 

The Guideline also sets out further guidance as to how existing non-commercial LRBA loans from 

related parties to SMSFs can be put on commercial terms by 30 June 2016. If such loans are on 

commercial terms by that date and with effect for the 2015/16 year then the ATO will accept that such 

loans are on commercial terms and that they will not trigger the application of the NALI rules. The 

ATO has said that it will not select an SMSF for a review purely on the basis that it had a loan on a 

non-commercial basis for previous years. 

In order to rectify a non-commercial LRBA loan an SMSF will need, by 31 January 2017 (the original 

date was 30 June 2016), to either: 

• bring the loan terms in line with the safe harbour terms under the Guideline by 30 June 2016 

with effect for the entire 2015/16 year (including that interest and principal for the 2015/16 

year must be paid); or 

• refinance the loan through a commercial lender (however, the loan must still be put on a 

commercial basis for the 2015/16 year – including the payment of interest and principal for 

that year up until the time of the refinance); or 
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• repay the LRBA loan (however, again, the loan must still be put on a commercial basis for the 

2015/16 year – including the payment of interest and principal for that year up until the time of 

the repayment). 

4.4 Structuring with LRBAs  

4.4.1 Structuring LRBAs 

New law LRBAs 

In a property development context, New Law LRBAs are very restrictive for the following reasons: 

• they can only be used to acquire single acquirable assets; 

• borrowed funds cannot be used to improve assets under a New Law LRBA; and 

• assets under an LRBA cannot be improved to the extent that it results in a “new asset”. 

Despite these restrictions, the development of a property held under a New Law LRBA can occur 

where that improvement is funded from the SMSFs own funds (not borrowed funds) and the nature of 

the property does not change (see the table above for permitted improvements).  

Old law LRBAs 

Any LRBAs put in place between 24 September 2007 and 7 July 2010 (Old Law LRBAs) have the 

following significant advantages over New Law LRBAs: 

• they could be used over multiple assets; 

• property could be improved and subdivided under Old Law LRBAs; and  

• the borrowed funds could be used to make improvements. 
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This gave a lot more flexibility to do property development under Old Law LRBAs. Old Law LRBAs 

retain this flexibility post 7 July 2010 provided the terms of the arrangement permit such activities. If 

they don’t then, in the ATO’s view, changes to the arrangement may result in it being deemed to be 

refinanced into a New Law LRBA. 

4.4.2 New Law LRBAs and reg 13.22C unit trust combination 

Due to the difficulties of holding multiple assets, subdividing real estate or undertaking property 

development activities under a New Law LRBA, one alternative structure is for property to be held by 

a reg 13.22C unit trust and for the SMSF to acquire the units in the unit trust using a New Law LRBA. 

In that way the unit trust trustee can hold multiple titles, subdivide property and/or undertake 

development of the property and not be restricted by the LRBA rules. The units held by the SMSF in 

the reg 13.22C unit trust under the LRBA structure will not be affected by such activities and therefore 

there will be no breach of the LRBA rules. 

The major downside of this structure is that the activities of the reg 13.22C unit trust will be highly 

restricted (as discussed above). In particular the property held by the reg 13.22C unit trust cannot be 

used as security for the LRBA loan. Therefore, any security given to the lender will have to be 

restricted to the units in the reg 13.22C trust or other assets provided by guarantors.  
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5 Issues with related party dealings 

Where SMSFs have invested in unit trusts, related party dealings with unit trust trustees can create 

issues. Those issues can include: 

 Non-arm’s length dealings by the unit trust trustee with related parties can cause the SMSF to be 

in breach of the superannuation laws – see the above discussion of the look through approach; 

 Non-arm’s length dealings that result in the unit trust (and in turn the SMSF unit holder) receiving 

a greater amount of income that would be expected from an arm’s length dealing will result in the 

trust income distributions be taxed as NALI (currently at the rate of 47%) - discussed above; 

 For reg 13.22C unit trusts the following activities can result in the unit trust ceasing to satisfy reg 

13.22C of the SIS Regs: 

• Non-arm’s length dealings by the trustee of the reg 13.22C trust; or 

• The acquisitions of materials from a related builder by the trustee of a reg 13.22C trust. 

5.1 Issues with related party builders 

A significant recent development for SMSFs and reg 13.22C unit trust undertaking property 

development is the ATO’s view on the application of the prohibition of SMSFs acquiring assets from 

related parties (section 66 of the SIS Act) to building contracts with related party builders. 

The ATO has made it clear, in its view, where, under a building contract, a related party builder 

supplies materials to the SMSF, that such a supply of such materials will be in breach of section 66.25

Similarly, it will cause a reg 13.22C unit trust to cease to satisfy reg 13.22C of the SIS Regs. 

Although, on its face, this view would appear to rule out the use of related party builders, it is still 

possible provided that the building arrangement is structured correctly so that the SMSF or reg 

13.22C unit trust doesn’t acquire the materials from the related party builder. The “cleanest” way of 

achieving this is where the SMSF/reg 13.22C unit trust acquires the materials directly and the related 

builder just provides the construction services using the SMSFs/reg 13.22C unit trust materials. 

That option is sometimes undesirable as the related party builder will have contacts and 

arrangements with suppliers that the SMSF/reg 13.22C unit trust will not. Therefore, an alternative 

arrangement is for the SMSF/reg 13.22C unit trust trustee to appoint the related party builder as its 

agent/attorney to acquire the materials on its behalf.26 If this option is used, the related party builder 

must be very diligent to ensure such materials are paid for by the SMSF/reg 13.22C unit trust, rather 

than by the builder and reimbursed by the SMSF/reg 13.22C unit trust, as that may cause there to be 

an acquisition of the materials from the related party builder. 

25 See SMSFR 2010/1 para 19, December 2010 NTLG Superannuation Technical Sub-Group meeting minutes, December 

2011 NTLG Superannuation Technical Sub-Group meeting minutes March 2013 NTLG Superannuation Technical Sub-Group 

meeting minutes and September 2013 NTLG Superannuation Technical Sub-Group meeting minutes 
26 The ATO has accepted such arrangement will not breach section 66 - December 2011 NTLG Superannuation Technical Sub-

Group meeting minutes 


