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1 How the transfer balance cap affects death 

benefits 

One of the most significant consequences of the transfer balance cap is the effect it has on the 
payment of death benefits. This will affect all couples who have a combined superannuation 
balance of $1.6 million. 

Previously, for couples, super benefits can remain in super until the death of a survivor. This is 
because upon the death of the first, the deceased’s benefits could be paid as a death benefit 
pension to the survivor, regardless of the amount. It is only on the death of the survivor 
(assuming there are no children eligible to receive a death benefit pension) that the super 
benefits would be required to exit the super fund. 

1.1. Death benefit pensions counted for the transfer balance cap 

A death benefit pension (other than a child pension, discussed below) counts for the recipient’s 
transfer balance account (in the new terminology the death benefit pension is a credit to the 
recipient’s transfer balance account). 

Therefore, a death benefit pension can only be paid to the extent that it would not cause a 
recipient to exceed their transfer balance cap. If the death benefit does cause the recipient to 
exceed their cap, the recipient will have an excess transfer balance. Any death benefits which 
are over and above the recipient’s transfer balance cap would have to be paid as lump sum 
death benefit (ie those excess amounts would have to be paid out of the super). 

If the recipient already has their own pension account, that existing pension could be commuted 
to an accumulation account to allow the death benefit pension to be used for the transfer 
balance account. 

Example 

At 1 July 2017 Lucy and Trevor each have a pension account of $1.6 million and an 
accumulation account of $400K. Two years later, Trevor dies. At that time Lucy and Trevor’s 
pension accounts are each worth $2 million and their accumulation accounts are each worth 
$500K. 

The first option is for Lucy to keep her pension account and her accumulation account. Given 
she has maxed out her transfer balance cap, she cannot receive any further pensions. 
Therefore, if the death benefits are to be paid to Lucy, Trevor’s $2.5 million must be paid out to 
Lucy as a death benefit lump sum. Lucy is left with her $2.5 million in super. 

The second option is for Lucy to commute her existing pension back to her accumulation 
account. This would result in a $2 million debit to her transfer balance account, meaning that 
her account would be effectively -$400K (ie $1.6 million - $2 million).  Lucy could then receive 
a death benefit pension equal to $2 million. Trevor’s remaining benefits ($500K) would need to 
be paid as a lump sum to Lucy. Therefore, Lucy would have $4.5 million in super (being the 
death benefit pension of $2 million and an accumulation account of $2.5 million). 

1.2. Special rules for reversionary pensions 

There is a 12-month deferral for the credits relating to reversionary pensions. This means that 
the reversionary pension will not cause a debit to the recipient’s transfer balance account until 
12 months after it becomes payable to the recipient (typically, a reversionary pension becomes 
payable upon the death of a member).  As a result, a reversionary pensioner has 12 months to 
sort out the reversionary pension even if that pension would cause the recipient to exceed their 
transfer balance cap. 
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For reversionary pensions in existence at 1 July 2017, the 12-month period will commence from 
1 July 2017 and end at 30 June 2018. Therefore, such reversionary pensioners had until to 30 
June 2018 to commute their pensions (if required) to ensure they do not exceed their transfer 
balance cap. 

1.3. What is a reversionary pension? 

A reversionary pension is a pension that automatically must be paid to the nominated 
reversionary pensioner after the death of the original pensioner. In that way, the original pension 
does not cease at death but continues to be paid to the reversionary pensioner.  

In LCR 2017/3 the Commissioner sets out his view on what are the key requirements for a 
reversionary pension. Those requirements include that the reversionary pension: 

▪ Must be automatic; 

▪ Must not contain any discretion as to: 

- Who receives the benefit; 

- The value of the pension; 

- In what form the death benefit can be paid in. 

There is no form required to effect a reversionary pension, the key is that it needs to be legally 
binding – ie the pension must be paid to the reversionary pensioner after death (and can’t be 
paid to anyone else). 

Therefore, the reversionary pensioner nomination could be in: 

▪ the pension agreement; 

▪ the fund deed; 

▪ a binding death benefit nomination (BDBN). 

LCR 2017/3 throws some doubt on the last point as the Commissioner states that a BDBN in 
itself does not create a reversionary pension. That statement is true, but it has raised some 
questions as to whether a BDBN could ever effect a BDBN. My reading of the Commissioner’s 
comments is that he has not ruled out that BDBN’s can effect a reversionary pension it’s just 
that they won’t automatically do so. Again, a review of the pension documentation would be 
required.  

In my view many purported reversionary pensions will not be reversionary pensions. This is 
because: 

• there is no documentation supporting a reversionary: 

o for example, there may be a resolution that names the reversionary beneficiary 
but there are no provisions in the trust deed or the pension documentation that 
compels the payment of the pension to the reversionary pensioner after the 
death of the original pensioner; 

• one of the above discretions exist; or 

• there is conflict between the nomination of a reversionary beneficiary and a nominated 
beneficiary under a BDBN.  

1.4. Can a pension be made reversionary mid-stream? 

There is a view that to make a non-reversionary pension reversionary the pension needs to be 
stopped and started. For many large funds this is a standard practice.  

Ultimately whether a pension can subsequently be made reversionary should come down to 
the position as to whether the terms of the pension allow an amendment to add a reversionary. 
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That is, whether the terms of the pension can be varied. For example, in a pension agreement 
a provision that permits the terms of the pension to be amended.  

This view is supported by the ATO in the March 2013 NTLG Superannuation Sub-Committee 
minutes. However, questions have been raised as whether LCR 2017/3 alter this. That ruling 
states that BDBNs will not in themselves create a revisionary pension. Consistent with my 
comments above, I believe that this does not mean that the ATO would not accept that a 
reversionary can be subsequently nominated, but rather that a BDBN will not automatically 
create one.  

1.5. Timing of the credit 

The timing of the death benefit pension credit to the transfer balance account depends on 
whether the death benefit pension is a reversionary pension or not. 

If the death benefit pension is not reversionary, then the credit will occur at the time the death 
benefit pension becomes payable (ie when the trustee determines to pay it). 

If the death benefit pension is reversionary, then the credit will occur 12 months after the 
pension is payable to the recipient. Typically, that will be 12 months after the death of the 
member. 

1.6. Amount of the credit 

The amount of the death benefit pension credit also depends on whether the death benefit 
pension is a reversionary pension or not. 

If the death benefit pension is not a reversionary pension, the amount of the credit is determined 
at the time the death benefit pension is paid to the recipient. This will include earnings that 
accrued to the pension account between the date of the member’s death and the date the death 
benefit pension begins to be paid. 

If the death benefit pension is a reversionary pension, the death benefit pension is calculated 
at the time that the reversionary pension becomes payable (typically upon the death of the 
member). 

Example 

Jill dies with a pension account worth $2 million. Her benefits are to be paid to her husband 
David. David has an existing pension account of $1 million while his transfer balance account 
is $800K. David has an indexed transfer balance cap of $1.65 million. 

If Jill’s pension was a reversionary pension, then the reversionary pension would be payable to 
David from the date of Jill’s death. Twelve months after Jill’s death the reversionary pension 
has grown to $2.5 million. However, David receives a credit to his transfer balance cap equal 
to the value of the pension at Jill’s death (ie $2 million). Therefore, he has a transfer balance 
account equal to $2.8 million (ie his $800K plus the $2 million reversionary pension) and an 
excess transfer balance of $1.15 million. 

If instead, before the 12 months David had commuted the reversionary pension and/or his 
pension by $1.15 million then he would not have an excess account balance. This could have 
been effected by commuting his pension back into accumulation and partially commuting his 
reversionary pension by the balance. 

If Jill’s pension was not a reversionary pension, then the death benefits pension would be 
payable from the time the trustee determines to pay the death benefit. Here, say that occurs 6 
months after the death of Jill when the pension has grown to $2.2 million. David decides to 
commute his existing pension then worth $1.1 million giving him a transfer balance account of 
-$300K ($800K less $1.1 million). He then receives a death benefit pension of $1.95 million (ie 
the difference between his transfer balance account of -$300K and his transfer balance cap of 
$1.65 million). The balance of Jill’s pension ($250K) is paid to David as a death benefit lump 
sum. David would then hold $3.05 million in super (his death benefit pension of $1.95 million 
and his accumulation account of $1.1 million). 
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1.7. Rollover of death benefits 

The new laws include a welcome change, as they now permit the rollover of death benefit 
pensions. Under the current laws, when a death benefit pension is rolled over to a new fund, it 
loses its death benefit status under the tax laws and is taxed as member benefit. This means 
that recipients of a death benefit pension were “stuck” in their existing fund due to the potential 
adverse tax consequences of swapping funds. 

This will be changed under the new laws so that a rolled over death benefit will retain its death 
benefit status. 

1.8. What if a death benefit pension ceases to be in retirement/pension 

phase? 

Both member pensions and death benefit pensions can cease to be in retirement phase in 
certain circumstances. 

Under the new laws a pension will cease to be in pension phase if the super fund does not 
release an excess transfer balance as required by a commutation authority. The pension will 
be deemed to cease at the start of the financial year. An auto debit will occur for the full value 
of the pension at the time required under the commutation authority. 

A pension will also cease to be in pension phase if the trustee fails to pay the minimum pension 
payment. In this situation, the pension will cease at the end of the financial year. An auto debit 
will occur at that time equal to the value of the pension at the end of the financial year. 

In both situations, if an auto debit occurs, then the trustee would need to start a new pension 
which in turn would cause a credit to the member’s transfer balance account. 

1.9. What needed to be done to death benefit pensions by 1 July 2017? 

Death benefit pensions are subject to the TBC regime. Therefore, they counted for the cap on 
its commencement date on 1 July 2017. This raised the question as to whether such pensions 
could be commuted back into accumulation or whether the compulsory cashing rules would 
require any excess pensions to be paid out as a lump sum. 

The ATO released its view on that issue in Practical Compliance Guide PCG 2017/6. The PCG 
confirmed that spouses in receipt of death benefit pensions may commute their death benefit 
pensions in excess of the transfer balance cap back into accumulation before 1 July 2017. 
However, it is important to note that this concession did not apply to non-spouses and won’t 
apply after 30 June 2017. 

PCG 2017/6 confirms the ATO’s view that death benefit pensions cannot be commuted back 
into accumulation due to the compulsory cashing requirements. However, the ATO did permit 
a spouse to commute their death benefit pensions provided the commutation occurred prior to 
1 July 2017. This may have occurred, for example, in the past where a death benefit pension 
was commuted and combined with member benefits to form a combined pension. It could have 
happened where a spouse commuted their pension in order to comply with the $1.6 million 
transfer balance cap. 

It is important to note the following about PCG 2017/6: 

• It only applies prior to 1 July 2017 – after that date death benefit pensions cannot be 
commuted back into accumulation; 

• It only applies to spouses – if won’t apply to other death benefit pension beneficiaries 
such as children and non-spouse financial dependents and interdependents; 

• The commuted death benefit must be able to be taxed as a member benefit under 
section 307-5(3) of the Income Tax Assessment Act 1997 – that is the death benefit 
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pension must be commuted after the later of 6 months after the death of the member 
or 3 months after probate; 

• The commuted amount must then be taxed as a member benefit rather than a death 
benefit. 

1.10. Market linked pensions 

Market linked pensions cease at death unless a reversionary pensioner is nominated. If the 
pension ceases at death then the death benefit can be paid in the form of a lump sum or even 
an account based pension (for qualifying beneficiaries).  

In many instances a potential reversionary pensioner of a market linked pension will not want 
to receive a reversionary market linked pension. Therefore, consideration could be given to 
commuting the existing market linked pension (MLP) and starting a new one without a 
reversionary pensioner nominated. However, in such situations the trustee will need to consider 

• If that will increase the tax on market linked pension (eg by shortening the term); 

• For larger MLPs may be better to keep the MLP in the super system;  

• Current technical issues with commuting MLPs and the counting of such pensions 
under the transfer balance cap regime.1  

                                                      

1 https://sladen.com.au/news/2018/6/27/sladen-snippet-ato-acknowledges-transfer-balance-problem-with-market-linked-

pensions  

https://sladen.com.au/news/2018/6/27/sladen-snippet-ato-acknowledges-transfer-balance-problem-with-market-linked-pensions
https://sladen.com.au/news/2018/6/27/sladen-snippet-ato-acknowledges-transfer-balance-problem-with-market-linked-pensions
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2 Child caps 

There are special rules for death benefit pensions paid to children. Children are effectively given 
a special child transfer balance cap for death benefits which does not use up their normal 
transfer balance cap later in life. 

The child caps operate differently depending on whether their parent has a transfer balance 
account at the time of their death. 

2.1 Parent with no transfer balance account at time of death 

Where the deceased parent had no transfer balance account (ie they had never started a 
pension and their benefits were in accumulation phase), the children may receive pension 
benefits up to the value of the transfer balance cap at that time. Initially, that will be $1.6 million. 
Where there is one child that child will receive the full cap. Where the benefits are being paid 
to multiple children then those children will receive a percentage of their parent’s cap in the 
same proportion that they will receive the death benefits. 

Example 

Greg dies with an accumulation account of $2 million. The transfer balance cap is $1.6 million. 
Under a BDBN Greg gave 50% of his benefits to his child Sally and the other 50% of his benefits 
to his other two children equally. Each child is aged less than 18. 

Sally will receive a child transfer balance cap of $800K (being 50% of $1.6 million) while the 
other two children will each receive a cap of $400K. Therefore, a pension could be paid to each 
child equal to their cap (ie $800K to Sally and $400K to the other two children), while the 
remaining benefits would be paid as lump sums ($200K to Sally and $100K to each of the other 
two children). 

2.2 Parent with a transfer balance account at the time of death 

Where the deceased parent had a transfer balance account (ie they had started a pension 
during their life) the children may receive a proportionate share of their parent’s pension 
benefits in the form of a pension. However, they may not receive any of their parent’s 
accumulation benefits in the form of a pension. 

Example 

Michael dies with pension benefit of $1.2 million and an accumulation benefit of $900K. His 
benefits are to be paid equally to his 2 minor children. Each child can receive a death benefit 
pension equal to 50% of Michael’s pension (ie $600K). The accumulation benefits must be paid 
out as lump sum death benefits. 

2.3 Child pensions must generally be commuted at age 25 

As is currently the case, any pensions may only be paid to children if they are aged less than 
18, aged between 18 and 25 and financially dependent on the deceased at the time of death 
or are disabled. 

In addition, unless the child is disabled, death benefit pensions payable to children must be 
commuted once the child turns 25. 
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Insurance proceeds and allocations from reserves cannot be paid as death benefit pensions to 
children. 

If the deceased parent has a transfer balance account, then insurance proceeds and allocations 
from reserves cannot be paid as death benefit pensions to children. This is because such 
amounts are treated as accumulation interests which cannot be used to pay death benefit 
pensions to children (if the parent has a transfer balance account). 

2.4 Reversionary pensions to minor children 

Reversionary pensions to minor children also receive the 12-month deferral before the amounts 
are counted towards their child transfer balance cap. 

2.5 Children can have two caps 

Children receive a child transfer balance cap from each of their parent. The child cap rules 
apply independently for each parent’s death benefits in the same way outlined above. 

For example, if both of Amy’s parents died and both of them had $2 million in accumulation 
benefits, then Amy could receive a $1.6 million pension from her mother’s account, a $1.6 
million pension from her father’s account and a $800K death benefit lump sum. 

2.6 Should pensions be paid to children? 

For members with minor children it may be advantageous to pay death benefit pensions to 
children for the purpose of maximising the amount of benefits in super. However, this must be 
considered in light of whether parents want children to access super benefits at a young age 
(for example, once they turn 18 they could commute the pension) and the compulsory 
commuting of pensions at age 25. 

Example 

Craig has a pension account of $1.6 million and an accumulation account of $2 million. His wife 
Sarah has a pension account of $1.6 million. Craig dies leaving Sarah and two minor children. 

Option 1 is to leave all of his benefits to Sarah. In this case Sarah could take the full $3.6 million 
as a lump sum death benefit. This would result in Sarah holding $1.6 million in super. 
Alternatively, Sarah could commute her $1.6 million pension to accumulation, take a death 
benefit pension from Craig equal to $1.6 million and take a lump sum death benefit of $2 million. 
This would result in Sarah holding $3.2 million in super. 

Option 2 is pay Craig’s pension account equally to his children ($800K each) in the form of 
death benefit pensions. Sarah could commute her pension to accumulation and then $1.6 
million of Craig’s accumulation account could be paid to Sarah as a death benefit pension, while 
the remaining $400K would be paid to Sarah as a lump sum benefit (out of the super fund). 
This would result in up to $4.8 million in super. However, the child pensions would need to be 
commuted when the children turn 25. 
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3 Estate planning under the transfer balance 

cap 

Given the complexities in how the new laws operate for death benefits, planning for death 
benefits will become a lot more complicated. In addition, given that many funds will be required 
to pay lump sum benefits on the death of the first of a couple, liquidity issues will need to be 
considered, including how death benefits could be funded. 

The following are a number of issues that could be considered for a member’s death benefit 
planning: 

• Reversionary pensions generally give a preferential treatment over non-reversionary 
pensions (given the 12-month delay in counting for the transfer balance cap); 

• Existing non-reversionary pensions could be converted into reversionary pensions; 

• Reversionary pensions to minor children could be considered; 

• For a couple with a combined balance below the transfer balance cap, not much has 
changed; 

• For a couple with a combined balance above the transfer balance cap, flexibility could 
be preferred to deal with the number of options; 

• For a couple, each of whom have reached their transfer balance cap, their death 
benefits could be locked in (especially if they don’t have minor children); 

• For couples with minor children, flexibility could be the key to obtain the best result from 
a tax and structuring point of view; 

• Non-binding death benefit nominations could be preferred for some members given the 
number of permutations that the death benefits could take – especially where minor 
children are involved; 

• Flexibility to commute existing pensions should be incorporated into pension 
documents to allow greater flexibility in how death benefit pensions could be paid. 

 

  


