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Super contributions result  
in breach of director’s duties 

A director of a private company, acting as trustee of a private trust, 
breached his fiduciary duties to the company by entering into a 
series of transactions to effect superannuation contributions.

Introduction
It is well known that a trustee owes duties 
to the beneficiaries of a trust. It is also well 
known that the directors of a company owe 
duties to the shareholders of the company. 
What is less well known, and less certain, 
is whether, and to what extent, directors 
of a corporate trustee owe duties to a 
corporate trustee, its shareholders and/
or the beneficiaries of the trust. In the 
recent Victorian Supreme Court decision 
of Australasian Annuities Pty Ltd (in liq) v 
Rowley Super Fund Pty Ltd (Rowley Super), 
a director was found to have breached his 
duties to the company, acting as trustee 
of a discretionary trust, by causing the 
company to borrow in order to make 
superannuation contributions.1

What many advisers will find interesting 
(and possibly concerning) is that this 
finding occurred in a context that most 
people would consider to be a normal 
commercial transaction/restructure.

The facts of Rowley Super
Steven Rowley (Steven) was the sole 
director of Australasian Annuities Pty 
Ltd (AA). AA was the corporate trustee 
of a service (discretionary) trust that 
provided management, administration, 
accommodation and staffing services to a 
financial planning business run by London 
Partners Pty Ltd (London Partners). London 
Partners held the relevant financial services 
licence to operate the business. AA 
received a yearly service fee from London 
Partners equivalent to 95% of the client 
commissions received by London Partners.

Steven also had a self-managed 
superannuation fund, known as the Rowley 
Super Fund (RSF). The members (and prior 
to 2008, the trustees) of RSF were Steven, 
his wife Barbara and their two sons.

The relevant transactions took place in 
2006 and 2007, when the then government 
announced changes to the superannuation 
laws, including the introduction of 
contribution caps and the ability to 
make up to $1m of non-concessional 
contributions into superannuation 
funds prior to 30 June 2007. Steven had 
discussions with his accountant and a 
remuneration strategy consultant in late 
2006 to discuss strategies in relation to 
utilising the deductible contributions limits, 
making contributions under the transitional 
$1m non-concessional contribution cap 
and taking advantage of the ability to 
rollover eligible termination payments 
(ETPs) into a superannuation fund prior to 
1 July 2007. 

The agreed strategy involved:

 � in the 2007 year:

 � AA making ETPs on behalf of Steven 
($578,620) and Barbara ($260,380) 
and rolling them over to RSF;

 � making the maximum employer 
superannuation contributions on 
behalf of Steven and Barbara (of 
$100,000 each) to RSF; and

 � AA transferring approximately 
$1.1m to the personal account of 
Steven and Barbara which was then 
contributed to RSF (presumably 
under the transitional  
non-concessional contribution cap); 
and

 � in the 2008 year:

 � AA making further contributions of 
approximately $204,000 to RSF; and 

 � AA transferring a further sum of 
approximately $118,000 to Steven 
and Barbara’s account, which was 
then contributed to RSF.

In order to finance these contributions, 
AA borrowed approximately $2.5m from 
Macquarie Bank. Macquarie Bank was 
aware that the purpose of the loan was to 
make superannuation contributions.

In 2008, the individual trustees of RSF were 
replaced as trustees with Rowley Super 
Fund Pty Ltd (RSFPL). Its directors were 
the same as the original trustees. 

A short time after that change of trustees, 
AA went into liquidation with the main 
creditor being Macquarie Bank. 

The liquidator brought actions against 
Steven and RSFPL on the basis that 
Steven paid money out of AA in breach of 
his fiduciary duties and that RSFPL (and 
its predecessor trustees) received those 
payments with the knowledge of those 
breaches. Ultimately, the liquidators only 
proceeded against RSFPL as Steven was 
declared bankrupt. 

When considering whether AA was entitled 
to claw back the payments made to 
RSF, Almond J considered the following 
questions:

 � Did Steven breach fiduciary duties owed 
to AA in his capacity as director?

 � Did the shareholders of AA 
prospectively assent to the 
transactions?

 � Did the shareholders of AA ratify the 
transactions?

 � Was there “knowing receipt” of trust 
property by RSF?

 � Was RSF a volunteer?

 � Does the subsistence of a debtor/
creditor relationship prevent the 
maintenance of AA’s equitable claim?

 � Is AA disentitled to equitable relief on 
the basis of having “unclean hands”?
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Did Steven breach fiduciary 
duties owed to AA in his 
capacity as director?
Almond J examined three fiduciary duties 
of directors: the duty to act in good faith 
and in the best interests of the company; 
the duty not to exercise powers for 
improper purposes; and the duty to avoid 
conflicts of interest.

His Honour found that causing AA to 
borrow $2.5m and then allowing those 
trust funds to be depleted by substantial 
contributions to RSF was not in the best 
interests of AA. Steven was found to 
have failed to pay proper regard to AA’s 
separate interests and to have “embarked 
on a deliberate strategy to cause the 
company to incur obligations so that it 
was in a position to provide substantial 
personal benefits to himself and certain 
members of his family”.

His actions were not absolved by the fact 
that AA had powers and discretions to 
make the relevant payments (including 
under the relevant trust deed). Nor was the 
fact that AA was a trustee of assistance, 
as His Honour found that “the duty to act 
in the interests of the company when the 
company is a trustee (that is, with a legal 
but not a beneficial interest in the assets of 
the trust) carries with it a duty to consider 
the legitimate interests of the beneficiaries. 
In this case, there is no evidence of such 
consideration”.

As an interesting aside, Almond J found 
that the ETPs were not legitimate as Steven 
was found not to have an intention to retire 
at the time of making those payments. This 
is another reminder that documentation 
must reflect actions.

His Honour rejected the defendant’s 
argument that there was no breach of the 
director’s fiduciary duties as the directors 
and shareholders were one and the 
same. This finding was on the basis that 
they were not the same (Steven was the 
sole director, while Steven and Barbara 
were the shareholders). In addition, His 
Honour noted that AA owed duties to 
the beneficiaries of the trust which, while 
including Steven and his nuclear family, 
also included other persons and entities. 
Also, the fiduciary duties that a director 
owes a company were found to go beyond 
the interests of the shareholders to the 
“legitimate interests of other groups”.

As such, Steven was found to have 
breached his fiduciary duties to the 
company by causing AA to incur large 
borrowings to transfer assets out of the 
trust (to RSF). 

Did the shareholders of AA 
prospectively assent to the 
transactions?
The defendants submitted that AA’s 
shareholders (Steven and Barbara) gave 
their assent to transactions before their 
implementation. Almond J agreed that if 
such assent occurred, and was effective, 
then Steven would not be liable to AA 
for his breaches. As Steven, being the 
architect of the transactions, clearly 
assented to them, the question was 
whether Barbara also did.

His Honour found that Barbara did not 
assent to the transactions. This was 
because Barbara was found to only 
have a vague idea of the transactions 
(as she relied on Steven to deal with 
the family’s financial transactions). Her 
signing of the financial statements of AA 
was of no assistance as those financial 
statements did not outline the details of the 
transactions. Further, the occurrence of the 
AA meetings, purportedly in the presence 
of Barbara, as evidenced by minutes of 
meetings, was queried by the court to have 
occurred at all. 

As such, His Honour found that the 
shareholders of AA did not prospectively 
assent to the transactions. 

Did the shareholders of AA 
ratify the transactions?
Additionally, the defendants submitted 
that there was a later ratification of the 
transactions by the shareholders of AA. 
For essentially the same reasons given for 
rejecting the assent submission, Barbara 
was found not to have had sufficient 
knowledge of the transactions to have 
ratified them. 

In addition, it was found that, once AA 
was put into liquidation, Barbara could 
no longer absolve Steven of his breach of 
fiduciary duties.

The liquidator went further and argued 
that ratification by the shareholders 
would not be sufficient as there were 
many beneficiaries of the trust who had 
a contingent interest in the trust property 
(whose ratification would presumably, so 
it was argued, be required). Given that 
Almond J found that the shareholders’ 
ratification was not given, His Honour 
found it was unnecessary to decide on  
this issue.

Was there “knowing receipt” 
of trust property by RSF?
Although successful in proving the breach 
of fiduciary duties, the liquidator also had 

to establish that the trustee(s) of RSF 
had received the contributions with the 
knowledge of Steven’s breaches.

This time Barbara’s lack of knowledge 
worked in the defendants’ favour, as 
Barbara, and the two sons, were found 
not to have knowledge of the breaches. 
In addition, it was found that Steven’s 
knowledge could not be imputed on 
the other three trustees of RSF as each 
trustee was obligated to exercise their own 
discretion. 

Interestingly, Almond J noted that 
an individual can be regarded as the 
directing mind of a company and the 
state of knowledge of the individual may 
be imputed to the company. Therefore, if 
RSF had a corporate trustee during the 
2007 contributions, his Honour may have 
found knowing receipt existed. For the 
transactions in 2008, when RSFPL was 
the trustee of RSF, His Honour found that 
insufficient evidence was led to make such 
a finding.

Was RSF a volunteer?
The liquidator attempted to argue that 
the trustee(s) of RSF received the trust 
property as volunteers by way of gift and 
therefore (regardless of the knowledge of 
the trustees/directors) RSF was either liable 
to AA for the money it had received (the 
personal claim) or liable to account to AA 
as constructive trustee of the money or its 
traceable proceeds (the proprietary claim). 

The court found the trustee(s) of RSF 
were not volunteers on the basis that 
the contributions had been provided for 
valuable consideration in accordance with 
the High Court decision in Cook v Benson.2

Key practical lessons from the 
case
It is likely that many advisers (and their 
clients) will be surprised by the findings 
that Steven breached his fiduciary duties to 
AA. This matter involved a fairly common 
scenario of taking assets out of a trust 
and moving them into a superannuation 
fund. It is particularly noteworthy that this 
occurred in the context of the transitional 
period before the introduction of the new 
contribution cap regime, when many similar 
transactions were entered into. Even the 
use of borrowing is not unusual and, in this 
case, was done with the knowledge of the 
lender.

Where clients are wishing to enter into 
similar transactions, they should consider 
the following to protect themselves against 
a similar finding:
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 � directors of corporate trustees should 

fully document their decision-making 
processes, including why they 
considered entering into the transaction 
and that they have considered all 
relevant persons (eg shareholders, 
creditors and beneficiaries of the trust);

 � shareholders of the corporate trustee 
should contemporaneously assent (or 
subsequently ratify) any breaches by the 
directors of their fiduciary duties;

 � there should be clear evidence 
that meetings of companies and 
shareholders are held or, alternatively, 
resolutions should be signed by all 
directors/shareholders;

 � “passive” shareholders/directors 
should be fully informed and have an 
understanding of the transactions, 
should attend meetings and sign 
relevant documents, or alternatively, 
they should be removed as  
directors/shareholders; and

 � where possible, different entities within 
a family group should have different 
controllers and shareholders so that 

knowledge of one entity cannot be 
imputed on another entity.

Conclusion 
Rowley Super is a timely reminder that 
directors of private companies, including 
those which act as trustee of a trust, are 
subject to fiduciary duties and cannot 
simply do as they wish with the assets of 
the company or the trust. It is important 
that directors have thorough decision-
making processes and shareholder assent/
ratification to ensure that they are not 
found to have breached their duties in 
related party transactions.

Phil Broderick, CTA
Principal  
Sladen Legal 

Delphine Tan, CTA
Associate  
Sladen Legal

References

1  [2013] VSC 543.

2  (2003) 214 CLR 370.

TAXATION IN AUSTRALIA | VOL 48(8) 453


