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Caution should be exercised when adopting the view that the 
payment of a non-assessable amount to an owner of discretionary 
trust units will not trigger a liability to CGT event E4.

by Delphine tan, cta, lawyer, Sladen legal

Payment of a non-assessable 
amount to an owner of discretionary 
units and cGt event e4 

Introduction
CGT event E4 happens where the trustee 
of a trust makes a payment to a taxpayer in 
respect of the taxpayer’s unit or interest in 
the trust, and some or all of the payment is 
not included in the taxpayer’s assessable 
income (s 104-70(1) of the Income Tax 
Assessment Act 1997 (ITAA97)). Questions 
arise when that payment is made in 
respect of a unit with no fixed entitlement 
to income or capital but that may entitle 
the holder to distributions of income or 
capital at the trustee’s sole discretion 
(a discretionary unit).

During the National Tax Liaison Group 
(NTLG) meeting held on 11 June 2003, 
the Australian Taxation Office (ATO) 
expressed the view that a non-assessable 
amount paid to the owners of discretionary 
units is not subject to s 104-70 ITAA97 
(ie CGT event E4 will not happen when 
such a payment is made to the owners 
of discretionary units that only have 
a discretionary entitlement to capital 
contributions).

Private binding ruling number 26597 (the 
PBR) reached a similar conclusion as to 
that expressed in the NTLG minutes on 
the application of CGT event E4. The PBR 
stated that CGT event E4 did not apply to a 
distribution of the excluded amount by the 
trustee of the trust to the taxpayer as an 
owner of discretionary units in the trust.

While the NTLG minutes and the PBR 
suggest that payment of a non-assessable 
amount to an owner of discretionary units 
in a trust will not trigger a liability to CGT 
event E4, caution should be exercised 
when adopting that view.

CGT event E4
Subject to certain exceptions, CGT event E4 
happens where the trustee of a trust makes 
a payment to a taxpayer in respect of the 

taxpayer’s unit or interest in the trust, and 
some or all of the payment is not included 
in the taxpayer’s assessable income 
(s 104-70(1) ITAA97). The amount that is 
not included in the taxpayer’s assessable 
income is referred to in s 104-70 ITAA97 
as the “non-assessable part”. 

However, the non-assessable part may 
be reduced by a significant number of 
potential exclusions and adjustments 
under s 104-71 ITAA97. 

Where CGT event E4 does 
not happen 
CGT event E4 does not happen where the 
payment to the taxpayer arises because 
one of the following CGT events happens 
in relation to the taxpayer’s unit or interest 
in the trust: 

 � CGT event A1 (disposal of a CGT asset: 
s 104-10);

 � CGT event C2 (cancellation, surrender 
and similar endings: s 104-25); 

 � CGT event E1 (creating a trust over a 
CGT asset: s 104-55); 

 � CGT event E2 (transferring a CGT asset 
to a trust: s 104-60); 

 � CGT event E6 (disposal to beneficiary 
to end income right: s 104-80); or 

 � CGT event E7 (disposal to beneficiary 
to end capital interest: s 104-85).

Discretionary beneficiaries 
CGT event E4 also does not happen if 
a non-assessable payment is made by 
the trustee of a trust to a beneficiary 
of a discretionary trust or to a default 
beneficiary in respect of their interest in 
the trust if the interest was not acquired 
for consideration or by way of assignment.1 

The Commissioner of Taxation adopts 
this position in TD 2003/28 on the basis 
he does not consider that a discretionary 

beneficiary or a default beneficiary has an 
interest in the trust in terms of s 104-70 
ITAA97. In addition, any payment made to 
a discretionary beneficiary is not paid in 
respect of the interest that the discretionary 
beneficiary does hold (ie a right to due 
administration of the trust, including a right 
to have his or her interest protected by a 
court of equity and a right to be considered 
by the trustee as a potential recipient of 
trust income or capital).2

The payment can include giving property 
(s 104-70(2) ITAA97). In such a situation, 
the market value of the property must be 
taken into account when working out the 
amount of the payment (s 103-5 ITAA97).

Consequences of CGT 
event E4 
If CGT event E4 happens, the cost base 
of the unitholder’s unit in the trust is 
reduced (but not below nil) by the sum 
of the (adjusted) non-assessable parts 
of the payments made by the trustee in 
the income year in respect of the unit. 
The reduced cost base would also be 
reduced by that sum.3 If the sum exceeds 
the reduced cost base, but is less than 
the cost base of the unit or interest, the 
reduced cost base will be reduced to nil.

A capital gain will result when that sum 
exceeds the cost base. The cost base and 
reduced cost base are reduced to nil. CGT 
event E4 cannot give rise to a capital loss 
(s 104-70(4)).

For the purposes of CGT event E4, the 
“non-assessable part” of a payment made 
by the trustee to the unitholder is the part 
that is not included in the unitholder’s 
assessable income, reduced to take 
account of any relevant exclusions and 
adjustments set out in s 104-71.4
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Payments in relation to 
CGT event E4 
During the NTLG meeting held on 
11 June 2003, the participants discussed 
the operation of CGT event E4 in relation to 
special forms of hybrid trust. In particular, 
the participants discussed whether the 
non-assessable amount paid to a holder of 
discretionary “special units”, where such 
a unitholder may or may not hold ordinary 
units, is not a payment in respect of “your 
unit” or “your interest” in the trust and as 
such would not attract CGT event E4 
(s 104-70(1) ITAA97).5 

A “special unit”, in this context, is defined 
as a discretionary unit which gives the 
trustee of the unit trust the discretion to 
distribute certain income and (generally) 
capital as the trustee sees fit. Failing the 
exercise of that discretion, income and 
capital would flow through to the ordinary 
units in proportion to unit holdings.

The ATO’s view according to the minutes 
is that a non-assessable amount paid to 
the owners of discretionary units is not 
subject to s 104-70 ITAA97. This view is 
based on a position that a beneficiary with 
only a discretionary interest in a trust does 
not own an interest in the trust that is of 
the nature or character contemplated by 
s 104-70 ITAA97. On that interpretation, 
CGT event E4 does not happen on a 
payment being made to the owners of 
discretionary units. 

PBR 26597
The PBR is consistent with the NTLG 
minutes referred to above. The PBR states 
that “a beneficiary with only a discretionary 
interest in a trust does not own an interest 
in the trust, of the nature or character 
referred to in section 104-70”. According 
to the PBR, an “interest in the trust” 
pursuant to s 104-70(1) is not an “interest 
in the income of the trust”, “interest in 
the corpus of the trust” or “interest in the 
property of the trust”. Additionally, that 
discretionary interest cannot be one that 
can be invested, acquired, disposed of or 
have rights attached.

Pitfalls of relying on the NTLG 
minutes or the PBR
Generally, a holder of a discretionary unit in 
a unit trust has been specifically identified 
as neither having an interest in, nor having 
any beneficial entitlement to the trust. 
The ATO’s view in the NTLG minutes 
and the PBR suggests that the payment 
of a non-assessable amount to such a 

unitholder would not trigger a liability 
pursuant to CGT event E4. 

A payment to a holder of a discretionary 
unit where some or all of the payment is 
not included in the unitholder’s assessable 
income may nevertheless trigger CGT 
event E4. 

Caution should be exercised when 
adopting the ATO’s view in the NTLG 
minutes as the ATO is not bound by the 
minutes and has not issued a public 
binding ruling in relation to those minutes.

Caution should also be exercised when 
adopting the ATO’s view in the PBR. First, 
the details surrounding the rights and 
entitlements attaching to the ordinary 
and discretionary units in the PBR are not 
set out in the PBR. As such, there is no 
certainty in relation to whether there are 
distinguishing factors that set the PBR 
apart from the holders of discretionary 
units (ie the taxpayers) in any given case. 

Second, the PBR relies on TD 97/15W 
which states that:

“… [a] discretionary beneficiary’s interest is not 
one in which a person can invest, nor one that 
is capable of being acquired and disposed of, 
nor one in which the rights attaching to it (for 
example, rights to vote, to distributions of income, 
to redemption or assignment or to entitlement to 
corpus distributions on winding up) are defined 
with particularity in the terms of the discretionary 
trust deed.”

The same view is expressed in TD 2003/28:

“5. The interest that a mere object has in a trust 
is not one in which another person can invest 
— such an interest, being a bare right of action, 
cannot be purchased or assigned. An interest of 
a default beneficiary has been held to constitute 
a vested, but defeasible, proprietary interest in a 
trust (see Queensland Trustees v. Commissioner of 
Stamp Duties (Queensland) (1952) 88 CLR 54 at 
page 63). It can be assigned and be the subject of 
a testamentary disposition. However, it is not an 
interest potentially subject to CGT event E4 where 
it has not been acquired for consideration or by 
way of assignment.”

In practice, it is common for a unitholder to 
have discretionary units:

 � with rights attached to those units; or

 � that are capable of being acquired and 
disposed of.

As such, TD 97/15W and TD 2003/28 
significantly narrow the scope of the 
PBR’s operation.

Third, the provisions clearly stipulate that 
CGT event E4 is triggered as a result of 

payment in respect of a “unit” held in a 
trust. Section 104-70(1) provides:

“CGT event E4 happens if: 

(a) the trustee of a trust makes a payment to 

you in respect of your unit or your interest in 

the trust (except for *CGT event A1, C2, E1, 

E2, E6 or E7 happening in relation to it); and 

(b) some or all of the payment (the non-

assessable part ) is not included in your 

assessable income.” (emphasis added)

As the term “unit” is not defined, the 
ordinary meaning of the word would apply.

The High Court in CPT Custodian Pty Ltd v 
Commissioner of State Revenue (Vic)6 held 
that the term “unit trust”, absent a statutory 
definition, will not have a fixed meaning:7

“In taking those steps, a priori assumptions as to 

the nature of unit trusts under the general law and 

principles of equity would not assist and would 

be apt to mislead. All depends, as Tamberlin 

and Hely JJ put it in Kent v SS ‘Maria Luisa’ (No 

2), upon the terms of the particular trust. The 

term ‘unit trust’ is the subject of much exegesis 

by commentators. However, ‘unit trust’, like 

‘discretionary trust’, in the absence of an applicable 

statutory definition, does not have a constant, 

fixed normative meaning which can dictate the 

application to particular facts of the definition in 

s 3(a) of the Act.” (emphasis added)

As a holder of discretionary units in a 
trust would hold “units” in that trust, there 
appears to be no reason why it would 
not fall within the scope of the provision. 
Notably, the contrary position outlined by 
the ATO in the NTLG meeting and the PBR 
in relation to “interest in the corpus of the 
trust” does not address the reference to 
“unit” in the wording of the legislation.

Additionally, the CGT provisions assume 
the possibility of identifying a “unit 
trust”. Therefore, theoretically, if a trust 
is structured as a “unit trust”, it may be 
treated as a unit trust for CGT purposes 
and, on that view, it will not matter if 
the class of units carries discretionary 
entitlements.8

Finally, as noted above, neither the minutes 
to the NTLG meeting nor the PBR are 
binding on the Commissioner.

Removing the uncertainty 
Given the uncertainty surrounding the 
adoption of the Commissioner’s view 
on CGT event E4, the following options 
are available where a payment of a 
non-assessable amount is made to 
an owner of discretionary units:
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(1) self-assessing and adopting the position 
in the PBR and the NTLG minutes, 
appreciating the risks involved in 
adopting such a position;

(2) establishing a reasonably arguable 
position in adopting the Commissioner’s 
view in the PBR and NTLG minutes; and

(3) obtaining a private binding ruling that 
will be binding on the Commissioner. 

Establishing a reasonably arguable 
position is vital if there is the potential 
that a taxpayer “statement” may give rise 
to a significant tax shortfall such that 
an administrative penalty applies. The 
reasonably arguable position may be 
applied to eliminate that administrative 
penalty. The relevance of establishing 
a “reasonably arguable position” is not 
to reduce the primary tax if the position 
adopted by the taxpayer is found to 
be incorrect, but rather to reduce any 
penalties that may otherwise apply.9

Where a private binding ruling is obtained 
from the Commissioner, that private 

ruling will stipulate the Commissioner’s 

opinion about the manner in which the tax 

law operates in relation to the particular 

holders of discretionary units and will 

provide certainty to those unitholders.

Importantly, where the holders of 

discretionary units rely on that private 

ruling, the Commissioner is bound by that 

private ruling and will administer the law in 

the manner set out in the ruling, unless the 

ruling is found to be incorrect and applying 

the law correctly would lead to a better 

outcome for the unitholders.10

Delphine Tan, CTA
Lawyer 
Sladen Legal
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