
Introduction
A chain is no stronger than its weakest 
link. This principle applies equally so to 
a trust’s “chain” of deeds. A defect in an 
earlier document in a trust’s chain can 
arguably cause subsequent documents to 
be defective and actions taken under those 
later deeds to be invalid. In recent times, the 
courts have applied a common law principle 
to determine this question: the presumption 
of regularity. 
Although the principle has been around  
for a long time, the presumption has 
only been applied by the courts on rare 
occasions. The presumption does,  
however, provide an important option for 
trustees, or beneficiaries, of trusts, including  
self-managed superannuation funds 
(SMSFs), if there is a problem with one of  
the documents in the “chain” of documents 
that constitute the rules of the trust, including 
if a deed or document cannot be located.  

What is the issue?
Trusts, including SMSFs, are governed 
by the governing rules that establish the 
trust (typically known as a trust deed, a 
declaration of trust or a constitution). Those 
rules can be amended over time. Such 
amendments are typically effected by a 
deed of variation. In addition, changes to 
the structure of the trust can be made by 
deeds. For example, changing the trustee or 
appointor or guardian of the trust. 
Although in most trusts such changes are 
rare, for SMSFs governing rule changes 
are more common. This is due to constant 
changes in the superannuation laws which, in 
turn, require SMSF deeds to be updated on a 
regular basis. In addition, in our experience, 
SMSF trustees are changed more regularly 
than other trusts. 
The more times a trust’s governing rules are 
altered and changes to positions are effected, 
the stronger the possibility that something will 
go wrong or such variation deeds will be lost. 
Examples of errors include:

 � the variation deed is purported to be 
made by someone who doesn’t have 

the power (eg an SMSF deed can only 
be amended by an “employer” but is 
purportedly effected by the trustee);

 � a variation requires the consent of a 
person (eg an employer, the members or 
a “guardian” but there is no evidence of 
such consent); and

 � where the governing rule has a number  
of chains, a subsequent variation deed 
relies on the wrong deed in the chain  
(eg an SMSF has an original deed and a 
deed of variation and a second variation is 
purportedly effected while relying on the 
power of in the original rules not the rules 
amended by the first variation).

Where there are “defects in the chain”, 
uncertainty can arise as to what are the 
current powers and discretions of the 
trust deed and whether certain actions are 
defective. For example, for an SMSF with 
defects in its chain of documents that may 
cast doubt on the effectiveness of a BDBN 
prepared on the basis of the last version of 
the governing rules. 
The presumption of regularity is one option 
for trustees of trusts to deal with defects in 
the trust’s chain of documents. 

The presumption of regularity 
The presumption of regularity is a rebuttable 
presumption establishing due appointment 
and capacity to act (“omnia praesumuntur 
rite et solemniter esse acta donec probetur 
in contrarium” — all is presumed to be 
rightly and duly performed until the contrary 
is proven).1 It has been described in the 
following terms: “[w]here an act is done 
which can be done legally only after the 
performance of some prior act, proof of the 
latter carries with it a presumption of the  
due performance of the prior act.”2 

It is an expression of the reasonable 
probability, and of the propriety in point 
of law of acting on such a probability.3 
The presumption operates to fill a void, or 
to suffice an evidentiary lacuna. It is not 
required when what was ought to be done 
has been proved, and it cannot be invoked in 
circumstances where what was ought to be 

done has been disproved; any evidence of 
irregularity is fatal to its function.4 

The application of the presumption is 
inexorably linked to a dearth of evidence one 
way or the other. Therefore, it requires an 
inquiry into the question of probability, that is, 
what was intended to be done, as a matter 
of procedure in law, was in all likelihood 
completed. Also, when deciding whether the 
presumption of regularity should be rebutted, 
a reasonable inference based on what 
ordinarily happens from the ordinary course of 
human affairs carries some weight which may 
vary according to the proved circumstances.5 

Perhaps most importantly, the presumption 
cannot be invoked if it avails a person who 
presumes in their own favour things are rightly 
done if inquiry that they ought to make would 
tell them they were wrongly done; it must be 
submitted by a person who “cannot know”.6 

Business efficacy, amongst other things, 
has also warranted its application7 and it 
is quite categorical that the presumption 
addresses procedural and not substantive 
requirements.8 Although some of its 
necessary conditions have been clearly 
enunciated9, the fact is that it is only 
deployed in peculiar circumstances. 

The presumption has sought to be applied in 
recent times in the context of SMSF’s chain 
of documents.

Missing original signed deed
In Sutherland v Woods,10 the New South Wales 
Supreme Court considered an SMSF where 
there was a missing signed director resolution 
and a missing signed superannuation fund 
deed. The court held that the presumption 
applied to infer that, as a matter of probability, 
all of the documents associated with the 
creation of a superannuation fund, namely, 
a missing signed director resolution and a 
missing signed superannuation fund deed, 
had been signed because:

 � all parties had arranged their affairs on the  
basis that the creation of the fund was 
valid; 
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 � the member in question followed advice 
from professional advisors to utilise his 
sole director/shareholder company as 
corporate trustee of the superannuation 
fund (“he obviously decided on a course 
of action in intending to create the 
superannuation fund”) and the formal step 
of framing and recording that decision 
in a resolution had, on the balance of 
probabilities, occurred; and

 � the missing superannuation fund deed 
was provided together with a number of 
documents to the member which were 
all signed, in satisfaction that all of the 
necessary documents to create the 
superannuation fund had been signed. 

Hallen AsJ held that an original signed 
resolution required to be sent to the 
Australian Securities and Investment 
Commission under s 248B of the 
Corporations Act 2001 (Cth), or even a copy 
it, which was missing from the “mosaic of 
evidence”, could be inferred to have been 
signed because it was clear that the member 
intended to sign it — being a document 
that the member ought to have signed. His 
Honour further held that the evidence overall 
and the surroundings events, alone or in 
aggregate, reasonably led to the conclusion 
that the parties intended to create a valid and 
effective trust and that that they did so. 

His Honour relied on the description in Harris 
v Knight11 of the presumption to fortify his 
conclusion that, to the extent of any gap in 
the evidence, the presumption of regularity 
applied. An inference could be drawn that the 
parties intended to create the superannuation 
fund, the evidence was consistent with this 
intention having been carried into effect 
in a proper way, namely, signing all of the 
documents necessary to give efficacy to their 
intentions, and the actual observance of all 
due formalities could only be inferred as a 
matter of probability. 

This case shows that, in the context of 
SMSFs, the courts will “fill in the gaps” in 
evidence by applying the presumption of 
regularity. 

Missing signed deed of variation
Re Thomson12 involved an SMSF with a 
number of issues in its chain, including a 
deed of variation from the 1990s that could 
not be located and a deed of variation in 
2000 (the “2000 deed”) of which only an 
unexecuted version could be located. The 
Victorian Supreme Court held that the 
presumption of regularity should be applied 
to render the 2000 deed operative by 
presuming its execution, where the executed 
2000 deed was lost, because:

 � the presumption is “based on inference 
from probabilities”13 and on “policy 
considerations of public and commercial 

operation for the smooth operation of 
business”;14 

 � financial records indicated that it was 
reasonable to assume that parties 
believed the 2000 deed was effective; 

 � the existence of a signed earlier deed (the 
“1986 deed”) lent probative weight to the 
contention that an executed copy of the 
2000 deed presumably existed as the 
later document was supplemental to an 
instrument already in existence; 

 � there was no fraud alleged or evidence of 
irregularity; and 

 � that the circumstances were “unusual” 
and “specific enough” such that no 
general policy concerns prevented 
the application of the presumption of 
regularity. 

MacMillan J held the “obvious point” that 
evidence of irregularity will prevent the 
operation of the presumption. Her Honour 
cited the test for applying the presumption 
espoused by Wilcox and Marshall JJ in 
Kingham v Sutton:15

“It may be said that most of the instances of its 
application are found attended by several conditions; 
first, that the matter is more or less in the past and 
incapable of easily procured evidence; second, that 
it involves a mere formality or detail of required 
procedure in the routine of a litigation or of a public 
officer’s action; third, that it involves to some extent 
the security of apparently vested rights so that the 
presumption will serve to prevent an unwholesome 
uncertainty; and finally, that the circumstances of the 
particular case add some element of probability.” 

Her Honour held that the presumption also 
satisfied the above test as: 

 � the matter was some 15 years in the past 
and it was unlikely that evidence could 
be procured to determine the issue of 
execution; 

 � the plaintiff caused all reasonable efforts 
to locate the 2000 deed; 

 � the “unwholesome uncertainty” prevented 
by the presumption’s application was the 
manner in which the estate was to be 
disposed; 

 � the circumstances set out by the plaintiff 
added a degree of probability that there 
was a reliance on regularity of the 2000 
deed in the creation of financial records 
and the Commonwealth Bank of Australia 
was willing to rely upon the unsigned 
2000 deed; and 

 � if the validity of the 2000 deed was not 
established then, “most compellingly”, 
the alternative reliance on the 1986 deed 
would “most probably lead to the same 
result”.

When to apply for the 
presumption and alternatives
The presumption is an important option for 
trustees of trusts, including SMSFs, that 

have lost or defective documents within 
the chain of the trust’s governing rules. It 
will particularly valuable where the trustee 
believes that a dispute could arise from a 
course of action taken by the trustee. For 
example, an SMSF trustee relying a binding 
death benefit nomination (BDBN), where the 
validity of the BDBN is being disputed due 
to defects in chain of the governing rules. 
In such a situation, it would prudent for the 
SMSF trustee to seek a direction from the 
court as to whether the presumption of 
regularity could apply. However, seeking 
a court direction is time-consuming and 
expensive and, as such, it is not always 
desirable or practicable. 

Alternative ways to “fix up the chain” include:

 � preparing a deed of rectification 
(assuming that the parties are still 
available and the defect can be rectified);

 � preparing a deed of assumption 
(assuming that an unsigned version of the 
deed can be located and the beneficiaries 
are identifiable and available);

 � relying on the powers granted to trustees 
under the relevant Trustee Act;

 � for missing deeds, making a concerted 
effort to locate the deeds; and

 � for SMSFs, rolling the assets to another 
SMSF which does not have problems with 
its chain of documents. 
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