
The Commissioner issued TD 2018/D3 on 
11 July 2018 with the Australian Taxation 
Office’s (ATO’s) “preliminary view” on 
whether CGT event E1 applies to a trust 
splitting arrangement. CGT event E1 
happens if a taxpayer creates a trust over 
a CGT asset by declaration or settlement.

The tax treatment of trust splitting has 
been the subject of a lengthy period 
of consultation by the ATO, and public 
guidance from the ATO on the tax 
treatment of trust splitting is long-awaited. 
Taxation Determination 2018/D3 is a 
simplistic and at times unsubstantiated 
response to an area fraught with 
complexity that needs a comprehensive 
response to provide taxpayers certainty 
when considering trust splitting 
arrangements. 

The views in TD 2018/D3 on 
trust splitting 
Taxation Determination 2018/D3 limits the 
scope of the determination to a “‘trust 
split’ where the parties to an existing 
discretionary trust functionally split the 
operation of the trust so that some trust 
assets are controlled by and held for the 
benefit of one class of beneficiaries, and 
other trust assets are controlled and held 
for the benefit of others”.

Taxation Determination 2018/D3 says 
that trust split arrangements of this type 
“will exhibit all or most of” the following 
features:

 � the trustee of an existing trust is 
removed as trustee of part/some of 
the trust assets and a new trustee is 
appointed to hold those assets;

 � control of the original trustee is changed 
such that control passes to a subset of 
the beneficiaries of the original trust. 
The new trustee is controlled by a 
different subset of beneficiaries;

 � different appointors are appointed for 
each trustee;

 � the rights of indemnity of the trustees 
are segregated such that each trustee 
can only be indemnified out of the 
assets held by that trustee;

 � the expectation is that the new trustee 
will exercise its powers in respect 
of the assets it holds independently 
of the original trustee to benefit the 
subset to the exclusion of others. The 
original trustee will also exercise its 
powers in respect of the assets held by 
it independently of the new trustee to 
benefit a different subset, again to the 
exclusion of others. This is so even if the 
range of beneficiaries that can benefit 
from particular assets is expressly 
limited;

 � the rights, obligations and powers of 
the trustees and beneficiaries remain 
governed by the one deed; and

 � the original trustee and new trustee 
keep separate books of account.

The single example provided in TD 2018/D3 
illustrates a “trust split” of a discretionary 
trust between the children of the first 
marriage of the deceased primary 
beneficiary and his second spouse, who 
are unable to retain the single management 
and control of the trust due to conflict 
between the children and the second 
spouse. In the example, all of the features 
listed above are executed to implement 
the trust split so that some assets of the 
trust are held and controlled for the benefit 
of the second spouse, and other assets 
are retained by the original trustee for the 
benefit of the children. 

Taxation Determination 2018/D3 sets out 
the view that a trust splitting arrangement 
as described in the example will result 
in the “creation of a trust by declaration 

or settlement” as the trustee has new 
personal obligations and new rights have 
been annexed to property. This will cause 
CGT event E1 in s 104-55(1) of the Income 
Tax Assessment Act 1997 (Cth) to happen. 

There are several issues with TD 2018/D3 
and its lack of guidance for taxpayers 
considering trust split arrangements. 

“All or most” of the features 
Taxation Determination 2018/D3 refers to 
“all or most of” the features exhibited in a 
trust splitting arrangement and unhelpfully 
provides only a single example using 
all of these features. It is unclear from 
TD 2018/D3 and its example which of the 
features, or what combination of those 
features, will result in a resettlement and 
therefore CGT event E1 occurring. Will 
four of seven of the features result in 
resettlement, or do certain features carry 
more weight than others? 

It is arguable that the limitation of the 
trustee’s right of indemnity against assets 
held by another trustee for the same trust 
will have little practical effect in the case 
of unpaid creditors taking action against 
the trust. Does this commercial practicality 
affect the weight given to this feature by 
the ATO?

In an earlier edited private binding ruling 
(PBR),1 the ATO concluded that neither 
the appointment of a separate appointor 
for each of the assets held by the 
separate trustees, nor the variation of the 
trust deed to limit the trustee’s right of 
indemnity would result in CGT event E1 
occurring. While the PBR only applies in 
respect of the specific circumstances, 
TD 2018/D3 does not address whether the 
ATO maintains or changes the views in 
the PBR. 

The example in TD 2018/D3 does not 
address the broad scope of arrangements 
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that can be considered as trust splitting. 
As such, TD 2018/D3 is of little use to 
taxpayers and advisers considering when 
CGT event E1 happens in a trust splitting 
arrangement, apart from knowing that, 
in certain circumstances, the ATO will 
consider that the CGT event occurred. 
In this respect, TD 2018/D3 is akin to a 
“taxpayer alert” rather than a determination. 

Taxation Determination 2018/D3 would 
benefit from more examples addressing the 
multiple scenarios in which trust splitting 
is commonly referred, including examples 
where a trust splitting arrangement by 
variation of the trust deed will not result 
in CGT event E1 occurring. 

“Expectation” and 
“discretion” – a contradiction 
in terms
In earlier commentary and publications 
(including the PBR),2 the ATO considered 
the holding of the assets of the trust for 
a subset of the beneficiaries of the trust 
as having triggered the creation of a new 
trust for CGT purposes. In TD 2018/D3, the 
ATO specifically notes that, in the example 
addressed, there is no express limitation 
to the potential beneficiaries of the assets 
held by each trustee. 

Despite maintaining the capacity of 
all beneficiaries to benefit from the 
assets of the trust, the ATO relies on an 
“expectation” that each trustee will benefit 
one subset of beneficiaries to the exclusion 
of other. In para 34 of TD 2018/D3, based 
on the example in TD 2018/D3, the ATO 
claims that this consideration of “expected” 
outcomes allows it to conclude that the 
relevant assets are held for the “exclusive” 
benefit of the subset of beneficiaries 
(despite the deed stating otherwise). 

Taxation Determination 2018/D3 goes on to 
assert that a beneficiary of the trust would 
be successful in a court action against 
the trustee based on this “expectation” to 
benefit from certain split trust assets. This 
statement is contradictory to established 
trust law principles that a beneficiary of a 
discretionary trust does not have a legal 
or an equitable entitlement to distributions 
of the trust. A discretionary trust at its 
core is one in which the trustee has a wide 
discretion in relation to dealings with the 
trust property.

The ATO relying on an “expectation” which, 
based on the drafting of TD 2018/D3, 
appears to be a subjective “expectation” 
is unsatisfactory and creates unnecessary 
uncertainty for taxpayers.

A lack of authority 
Taxation Determination 2018/D3 
distinguishes the decisions in Commercial 
Nominees3 and Clark,4 finding that they 
are of “minimal assistance in considering 
the tax implications of a trust split”. In 
both cases, the Federal Court held that 
there had been continuity of the original 
trust, despite changes to the trustee, 
trust property and beneficiaries. Taxation 
Determination 2018/D3 disregards the 
decisions in Commercial Nominees and 
Clark as they considered whether an 
existing trust had come to an end, as 
opposed to whether the assets transferred 
to the new trustee in a trust split 
arrangement are settled on a new trust 
that has been separated from the original 
trust fund. 

After distinguishing Commercial 
Nominees and Clark, the ATO does not rely 
on any authority for its view in TD 2018/D3 
that certain arrangements can result in 
CGT event E1 happening (although the 
ATO says that there is no case law dealing 
directly with this question). 

Resettlement 
Taxation Determination 2018/D3 assumes 
that the steps needed to implement a 
trust split arrangement as described 
in the example can be achieved at law, 
including by amendment of the trust deed, 
without bringing the whole trust to an end 
(resettlement). That is, the original trust 
may continue in respect of some of the 
assets. However, even if it does not cause 
a resettlement of the trust (resulting in a 
CGT event), it may still trigger a split of 
the trust that itself results in a CGT event 
happening.

Other CGT events
Taxation Determination 2018/D3 does 
not comment on other CGT events that 
could apply (or not apply) to trust split 
arrangements, such as:

 � CGT event A1 (disposal of a CGT asset 
by a change of ownership to the new 
trustee);

 � CGT event E2 (transfer of a CGT asset 
into an existing trust); and

 � CGT event E5 (where a beneficiary 
becomes absolutely entitled to a CGT 
asset of a trust).

Retrospective application 
Taxation Determination 2018/D3 is 
proposed to apply retrospectively and 
prospectively when the final determination 

is issued, except to the extent that it is 
inconsistent with an ATO settlement or 
dispute prior to that date. Given the lack 
of clarity on the combination of factors 
that result in a resettlement and therefore 
CGT event E1, retrospective application will 
cause further uncertainty for taxpayers. 

Conclusion
After the long wait for some form of 
public guidance from the ATO, the 
application of the tax law to trust splitting 
arrangements is no more certain than it 
was before the release of TD 2018/D3. 
This is disappointing. When finalising 
TD 2018/D3, the ATO should consider the 
inclusion of multiple examples to provide 
taxpayers with certainty regarding the 
CGT consequences of trust splitting 
arrangements which have circumstances 
that fall outside the example provided in 
TD 2018/D3. The ATO should also address 
the decisions in Commercial Nominees 
and Clark, rather than distinguishing those 
decisions and not including any other 
authority for its views. 

The ATO welcomes submissions on 
TD 2018/D3 until 10 August 2018. Until 
finalised, taxpayers should be very careful 
when considering the implementation 
of trust splitting arrangements, and they 
should determine whether an alternative 
option is available to achieve the same 
outcome. While the federal and state 
taxation consequences of the disposal 
of assets from the existing trust structure 
as an alternative to a trust split may be 
onerous, at the very least, they provide 
taxpayers with certainty that TD 2018/D3 
does not. 

Kristy Merganovski
Associate 
Sladen Legal

Acknowledgment

The author would like to thank the contributions of 
Neil Brydges, Special Counsel, and Patricia Martins, 
Associate, both at Sladen Legal. 

References

1 PBR 1012921290075.

2 TD 2012/21 and PBR 1012921290075.

3 FCT v Commercial Nominees of Australia Ltd [2001] 
HCA 33.

4 FCT v Clark [2011] FCAFC 5. 

TAXATION IN AUSTRALIA | VOL 53(3) 145


