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1. INTRODUCTION 
The new super laws, announced in the May 2016 Federal budget, are the most significant 
changes to the superannuation system since 2007. Most of the new laws commence on 1 July 
2017, leaving us with a limited amount of time to prepare for the new regime. 
 
This paper confines its discussion of the new super laws to the 2 most significant changes, the 
transfer balance cap and the changes to the non-concessional contribution cap. In particular 
this paper will look at what affected funds and members need to do before 30 June 2017. 

2. THE TRANSFER BALANCE CAP 

The transfer balance cap is the new limit on how much a member can have in their pension 
account and accordingly is a limit on how much a super fund can have in “pension phase”. 
Income and capital gains are tax free to the extent they are in pension phase. To the extent 
that a super fund is in “accumulation phase” its income is taxed at 15% and capital gains, on 
assets held for more than 12 months, are taxed at 10%. 

The transfer balance cap regime does not generally affect how a member’s benefits are taxed. 
They will remain tax free for members aged 60+. The exceptions to that rule are defined benefit 
pensions and market linked pensions (discussed in another update). 

The transfer balance cap measure commences on 1 July 2017. 

2.1. The cap limit - $1.6 million 

The cap limit at 1 July 2017 is $1.6 million. The cap will increase with CPI indexation in $100K 
increments. 

2.2. Working out the transfer balance account - credits and debits 

The transfer balance cap regime works by allocating a transfer balance account to each 
member who starts a pension. The transfer balance account is measured against the member’s 
transfer balance cap to see if the member has exceeded their cap. 

The legislation introduces the concept of credits and debits to a member’s transfer balance 
account. These concepts are analogous to a bank account – credits increase the amount of the 
account and debits decrease the amount of the account. 

Credits and debits are not limited to any one superannuation fund account but capture all of a 
member’s superannuation accounts across all of their superannuation funds.  

Credits 

A member begins to have a transfer balance cap when the first credit occurs. Credits include: 

• At 1 July 2017 any existing account based pensions or defined benefit pensions (including 
market linked pensions); 

• After 1 July 2017 any new account based pensions or defined benefit pensions that are 
commenced; and 

• Death benefit pensions payable to a member (whether as a reversionary pension or a new 
death benefit pension). 

It is important to note that only the initial amount contributed to the pension are counted as 
credits. Future earnings are not. For example, if the member’s pension is initially valued at $1.6 
million but due to investment returns increases to $2.6 million, then the member’s transfer 
balance account would stay at $1.6 million (ie the member has not exceeded their transfer 
balance cap) and the full $2.6 million would stay in “pension phase”. 

Debits  

Debits are amounts which reduce a member’s transfer balance account (ie enabling them to 
commence further pensions).  Debits include: 
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• Amounts commuted out of the pension accounts as lump sums (whether as a lump sum 
out of the super fund or to the member’s accumulation account or as a rollover to another 
super fund); 

• Structured settlement payments for personal injuries – this means that such amounts 
contributed to super funds can be used to commence a pension without affecting the 
member’s transfer balance account or cap; 

• Where the pension balance is reduced by fraud; 

• Where the pension balance is reduced from a bankruptcy claw back; 

• Where the pension balance is reduced as a result of a family law split; 

• Where the pension ceases to be a complying pension (for example, failing to pay the 
minimum pension payment in which case the full value of the pension at the end of the 
year will be a debit). 

It is important to note that negative investment returns and pension payments are not counted 
as debits. For many members this will mean that their pension account balance is less than 
their transfer balance account amount.  

2.3. Negative transfer balance caps. 

It is possible to have a negative transfer balance cap. 

For example, at 1 July 2017 a member has a transfer balance account of $1.6 million. Two 
years later the member’s pension is worth $2 million due to positive investment earnings. The 
member commutes the pension in full. The commutation debit is worth $2 million being the 
current value of the pension. The member’s transfer balance cap is therefore -$400K (ie $1.6 
million account balance less a debit of $2 million). The member could then start a pension of 
up to $2 million. 

2.4. Proportional indexation of the cap 

This is arguably one of the most overcomplicated parts of the new measures. Rather than give 
each member the full $100K indexation each time the cap is increased, the Government has 
decided that each member who has an existing transfer balance account will only receive a 
proportional indexation.   

This is best explained by way of example. Say a member starts a pension equal to $400K. This 
is a credit to their transfer balance account of $400K, while their transfer balance cap is $1.6 
million. The member has therefore used up 25% of their cap and has 75% of their cap left. 
When the cap increases by $100K to $1.7 million (due to indexation) this member will only 
receive indexation to extent of the proportion they have left in their cap (ie 75%). Therefore, the 
member’s cap is increased by $75K (ie 75% of $100K) to $1.675 million). 

This calculation must be made every time the transfer balance cap is increased with indexation. 

If a member has reached their cap, they will not receive any indexation. 

What this means is that once indexation starts to increase the general cap every member with 
an existing pension (and transfer balance account) will have their own personalised transfer 
balance cap that will have to be calculated. 

2.5. Consequence of exceeding the cap 

A member who exceeds their transfer balance cap will trigger excess transfer balance tax.  The 
tax works by allocating to the member notional earnings equal to the general interest charge 
rate (currently 8.76%) from the date the excess occurs to the date the excess transfer balance 
is rectified or the date that the ATO issues a determination. The tax payable on the earnings is 
at the rate of 15% for the member’s first offence. Earnings on subsequent excess amounts are 
taxed at 30%. 

The ATO will issue a determination to a member who has exceeded their transfer balance cap 
setting out the “crystalised amount” which must be removed from their pension account. The 
member has 60 days to elect which super fund and pension account to deduct the crystalised 
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amount from or to confirm that the excess has already been rectified. The ATO will then issue 
a commutation authority to the chosen fund (assuming the breach is not rectified). If the 
member does not notify the ATO then the ATO will issue a commutation authority directly to 
the member’s super fund. 

If a super fund fails to comply with a determination within 60 days then the pension will be 
deemed to not be in pension phase from the start of that financial year. In addition, a debit will 
arise to the member’s transfer balance account at the end of the period that the super fund was 
required to comply with the commutation authority. 

2.6. What if a pension ceases to be in retirement/pension phase? 

As noted above, pensions can cease to be in retirement phase in certain circumstances. 

Under the new laws, a pension will cease to be in pension phase if the super fund does not 
release an excess transfer balance as required under a commutation authority. Pension phase 
for the fund, in relation to that pension, will be deemed to cease at the start of the financial year. 
For the member’s transfer balance account, an auto debit will occur for the full value of the 
pension at the time required under the commutation authority. 

A pension will also cease to be in pension phase if the trustee fails to pay the minimum pension 
payment. In this situation, for the transfer balance cap regime, the pension will cease at the end 
of the financial year. An auto debit will occur at that time equal to the value of the pension at 
the end of the financial year. In the ATO’s view, pension phase in relation to that pension will 
cease from the start of the financial year.   

In both situations, if an auto debit occurs, then the trustee would need to start a new pension 
which in turn would cause a credit to the member’s transfer balance account. 

2.7. Death benefits and the transfer balance cap and child caps 

Death benefit pensions are included in a member’s transfer balance account. Reversionary 
pensions do not count for a member’s transfer balance cap for 12 months after the death of a 
member. There are special rules for death benefit pensions paid to children. These issues are 
dealt with later in this paper.  

2.8. Market linked pensions and defined benefit pensions 

These pensions are treated differently to account based pensions. These pensions are dealt 
with later in this paper. 

2.9. Transition to retirement income streams 

Transition to retirement income streams (TRISs) are not covered by the transfer balance cap 
regime as such pensions will no longer qualify for pension phase from 1 July 2017. These are 
discussed later in this paper. 

2.10. Transitional CGT relief 

Super funds in pension phase are eligible for a cost base reset on 1 July 2017. This is discussed 
below.  

2.11. SMSFs using the segregated method 

Self managed superannuation funds (SMSFs) that have at least one member who has more 
than $1.6 million of benefits can no longer use the segregated method for calculating their 
exempt current pension income (ie pension phase) from 1 July 2017. SMSFs who don’t have 
any members who have exceed their cap can continue to use the segregated method. 

Therefore, at 1 July 2017, SMSFs with at least one member who has more than $1.6 million in 
benefits must use the proportionate method. 

2.12. What to do before 30 June 2017 for the transfer balance cap measure? 

In light of the transfer balance cap measure, affected trustees and members need to consider 
the following: 
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1. For members with account based pension(s) worth more than $1.6 million, they will 
need to commute their pensions back to $1.6 million. This will include: 

a. Documentation to commute existing pensions – for example, through a trustee 
resolution; 

b. Such commutation resolution/documentation must be put in place, and be 
effective, on or before 30 June 2017; 

c. Pre-30 June restructuring should be considered and implemented, for example 
selling assets, restructuring private unit trusts, setting up second super funds 
etc (after considering all of the consequences of such a restructure and 
determining if it is appropriate). 

3. THE TRANSFER BALANCE CAP COST BASE RESET 

The transfer balance cap measure includes a transitional CCT relief via a cost base reset. This 
relief is designed to ensure that only capital growth post the introduction of the transfer balance 
cap (ie from 1 July 2017) is taxed. However, like all of the new measures, the relief is 
complicated and requires careful consideration prior to 1 July 2017. 

The following will confine its discussion to super funds that are SMSFs and to SMSFs that 
contain account based pensions. 

3.1. Precondition 1 –the fund must be in pension phase 

The measure applies to any super fund that is in pension phase (either in part or in full). This is 
regardless of whether any members will exceed their cap at 1 July 2017. This will include funds 
that have TRISs that will cease to qualify for pension phase at 1 July 2017. 

The measure does not apply to super funds that are solely in accumulation phase.  

3.2. Precondition 2 – assets must be held prior to 9 November 2016 

The relief only applies to assets held prior to 9 November 2016. Any assets acquired after that 
date (even if before 1 July 2017) will not be eligible to the cost base reset.  

3.3. Precondition 3 -  fund trustee must make an election to choose the relief 

The relief is not automatic. An SMSF trustee must elect to choose the relief for each asset of 
the SMSF. The election must be in approved form (yet to be determined). The election is 
irrevocable and must be made before the SMSF trustee is required to lodge the SMSF’s tax 
return for the 2016/17 year. 

3.4. Application of the relief 

The relief works by deeming an elected asset to be sold on 30 June 2017 for its market value 
and repurchased at that price. This effectively, resets the cost base of the asset to market value 
on 30 June 2017. Consequently, only gains from 1 July 2017 onwards will be taxed. 

The application of the relief differs depending on whether the SMSF is using the segregated or 
unsegregated method. 

3.5. SMSFs using the segregated method 

Where any SMSF has at least one member who has a total superannuation balance that 
exceeds $1.6 million and that member is in receipt of a super pension, then, from 1 July 2017, 
that SMSF can no longer use the segregated method for calculating their exempt current 
pension income (ie pension phase). SMSFs which don’t have any such members can continue 
to use the segregated method 

Therefore, at 1 July 2017, SMSFs with at least member who has a pension and more than $1.6 
million of benefits, must use the proportionate method.  
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For SMSFs using the segregated method, the cost base reset works by resetting the cost base 
to market value for each elected asset at 30 June 2017. Therefore, each SMSF trustee using 
the segregated method must review each asset held on or before 9 November 2016 and held 
at 30 June 2017 and elect whether to choose the cost base reset at 30 June 2017. An SMSF 
trustee could elect that all assets be reset, no assets be reset or some but not all assets be 
reset. 

As a general rule it is likely that many SMSF trustees will elect that all the SMSF assets have 
their assets' cost bases reset. However, situations where the SMSF trustee would not elect a 
cost base reset include: 

• Where the asset’s market value is less than its cost base (ie it would make a capital loss 
if sold); 

• Where the asset is likely to be sold before 30 June 2018 and the one third capital gains 
tax discount is more valuable than the cost base reset 

An SMSF using the segregated method can elect to move to the proportionate method prior to 
30 June 2017. If that occurs then the cost base reset occurs on that date. An SMSF may do 
this to start the 12 month holding period prior to 30 June 2017. 

3.6. SMSFs using the proportionate method 

SMSFs using the proportionate method are also eligible to reset the cost base of their assets 
at 30 June 2017. Again, this can be elected on all of the SMSF’s assets or just on selected 
assets. 

However, the big difference between the segregated method is that the proportionate method 
cost base reset will trigger a capital gain on assets not fully in pension phase and therefore 
potentially trigger a taxable capital gain. As a result of this taxable capital gain, the Government 
has given SMSFs 2 options for dealing with this. 

Option 1 – pay the tax in the 2016/17 year 

Under this option the SMSF will pay the tax on the asset in the 2016/17 year. 

For example, say an SMSF has $3 million in assets and $2 million (2/3) is in pension phase. 
The cost base of the assets is $600K and all assets have been held for 12 months or more. 
The SMSF trustee elects that all of the assets will receive the relief. On 30 June 2017, the 
SMSF is deemed to make a capital gain of $800K (ie 1/3 of the value of the asset ($1 million) 
less 1/3 of the cost base ($200K)). The SMSF pays $80K of tax for the 2016/17 year and holds 
assets with a cost base of $3 million. 

Option 2 – defer notional tax on assets until they are sold 

Under this option, the SMSF does not pay tax on the gain on the asset until the asset is sold. 
The capital gain cannot be offset against capital losses. The previously announced 10 year 
window to dispose of the asset has been dropped. Therefore, the deferral will be maintained 
until the asset is sold. 

For example, say an SMSF has $3 million in assets and $2 million (2/3) is in pension phase. 
The SMSF elects to apply the relief to a real estate asset worth $2.1 million. The cost base of 
the real estate asset is $600K. The SMSF trustee elects that all of the assets will receive the 
relief. The SMSF makes a notional capital gain of $500K on the real estate (ie 1/3 of $2.1 million 
($700K) less 1/3 of $600K cost base ($200K)). If the SMSF sells the real estate 5 years later 
for $4.1 million when its 50% in pension phase it makes a taxable capital gain of $1 million ($4.1 
million less $2.1 million multiplied by 50% in accumulation phase). In addition, it triggers the 
notional capital gain triggered on 30 June 2017 of $500K. 

3.7. Do SMSF trustees have to do anything to be eligible for the cost base reset? 

Other than making the election, whether SMSF trustees have to do anything to be eligible for 
the cost base reset depends on whether the SMSF is using the proportionate method or the 
segregated method. 
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SMSFs using the proportionate method (whether for account based pensions or TRISs) don’t 
have to do anything, once they make the election, they are automatically eligible for the cost 
base reset. 

SMSFs using the segregated method, however, must bring an asset out segregation for that 
asset to be eligible for the reset. For SMSFs that have a member who has a pension in the 
SMSF, and has at least $1.6 million in benefits in the SMSF, this is not an issue as they will 
automatically be forced to use the proportionate method. 

For SMSFs where this is not the case, then the cost base reset will only be available where the 
SMSF commences to use the proportionate method. This could be because a contribution is 
made to SMSF and placed in an accumulation account or because the SMSF partially 
commutes a pension to accumulation. However, care should be taken that the anti-avoidance 
provisions are not triggered (ie Part IVA ). 

3.8. Part IVA 

Both the explanatory memorandum for the new laws, and the ATO, have indicated that the anti-
avoidance provisions (ie Part IVA) could apply to schemes designed to take advantage of the 
new laws (such as the cost base reset). This could occur, for example, where a member makes 
a contribution of $1 to force the SMSF into the proportionate method so that it could be eligible 
for the cost base reset. 

3.9. 12 month holding period starts again 

It is important to note that if the CGT relief is chosen that the 12 month holding period to qualify 
for the 1/3 CGT discount starts again. In some cases, the CGT discount will be more valuable 
than the cost base reset. This could occur, where the asset’s market value has not risen a lot 
and the asset will be sold within 12 months of 1 July 2017. However, it is expected that in most 
cases the cost base reset will give a better outcome, especially where the asset will be held for 
more than 12 months post 1 July 2017. 

3.10. Selling assets prior to 30 June v cost base reset 

Some SMSF trustees may consider selling assets prior to 1 July 2017 while the SMSF is still in 
“full pension phase”.  For SMSFs using the proportionate method this will generally not provide 
a better result than the cost base reset, while for SMSFs using the proportionate method it 
could provide a worse result as the deferral will not be available for the taxable capital gain. 

However, there may be some situations where selling an asset may be appropriate. This could 
include: 

• An asset acquired between 9 November 2016 and 30 June 2017 (to which the cost base 
reset is not available); 

• Units in a private unit trust or shares in a private company (discussed below). 

Care should be taken with any strategies involving the selling of assets and rebuying them in 
order to increase the asset’s cost base. Such actions may be considered by the ATO to be 
wash sales. Both the explanatory memorandum to the new laws and the ATO’s law companion 
guideline to the new laws indicate that the anti-avoidance rules (Part IVA) could apply to such 
arrangements. 

3.11. Maximise income in the 2016/17 year, push deductions out to the 2017/18 year 

In addition, there is no relief to income derived by the SMSF. Therefore, SMSFs could consider 
maximising income in the 2016/17 year and pushing deductions out into the 2017/18 year. The 
former could include bringing forward dividends and trust distributions. The later could include 
deferring expenditure until 2017/18. 



Phil Broderick Super reforms: What you need to do before 30 June 2017  

© Phil Broderick, Sladen Legal 2017 10 

3.12. Separate SMSFs to maintain segregation 

As noted above, SMSFs with a member who has exceed their transfer balance cap will no 
longer be able to use the segregated method. This is, of course, unless the only accounts in 
the SMSF are pension accounts. So, for example, a member could have separate SMSFs for 
their pension account and their accumulation accounts. Alternatively, the SMSF could be used 
to hold the pension account and a public offer fund could be used to hold the accumulation 
benefits. 

3.13. Problem with the cost base reset for units and shares 

For SMSFs with units in private unit trusts and shares in private companies, the cost base reset 
also applies. However, the cost base reset only applies to the units/shares and not the 
underlying assets held by the unit trust or company. 

This will be problematic if the underlying asset is sold rather than the units/shares. For example, 
an SMSF holds units in a unit trust worth $500K that have a market value of $2.5 million. The 
unit trust has real estate with a cost base of $500K and a market value of $2.5 million. At 1 July 
2017 the SMSF receives a cost base reset for its units so that their cost base is now worth $2.5 
million. The unit trust sells the property two years later for $3.5 million. The unit trust makes a 
capital gain of $3 million ($3.5 million less $500K). The SMSF is 50% in pension phase so pays 
capital gains tax of $150K ($3 million divided by 50% (in pension phase) multiplied by 10% (the 
SMSF capital gains tax rate)). The unit trust is would up three years later and the SMSF 
receives a capital loss of $2.5 million. 

Therefore, for such entities, SMSFs could consider: 

• Winding up the unit trust or company prior to 1 July 2017 (however, the duty consequences 
should be considered); 

• Winding up the unit trust after the asset is sold (however, this may not be feasible if unit 
trust/company has other assets). 

3.14. What to do before and after 30 June 2017 for the cost base reset? 

In light of the cost base reset measure, affected trustees and members need to consider the 
following: 

1. Reviewing each fund asset to determine whether to elect to have their cost base reset by 
the time the super fund lodges its tax return for the 2016/17 year 

2. Considering whether to sell assets prior to 30 June 2017 

3. For units in private unit trusts and shares in private companies – whether to restructure 
prior to 30 June 2017 or elect the cost base reset 

4. For super funds using the proportionate method – whether to pay tax relating to the 
accumulation interest in 2016/17 tax return or to defer the tax until asset is sold 

4. HOW THE TRANSFER BALANCE CAP AFFECTS DEATH BENEFITS 

One of the most significant consequences of the transfer balance cap is the effect it has on the 
payment of death benefits. This will affect all couples who have a combined superannuation 
balance of $1.6 million. 

Currently, for couples, super benefits can remain in super until the death of a survivor. This is 
because upon the death of the first, the deceased’s benefits can be paid as a death benefit 
pension to the survivor. It is only on the death of the survivor (assuming there are no children 
eligible to receive a death benefit pension) that the super benefits must exit the super fund. 
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4.1. Death benefit pensions counted for the transfer balance cap 

A death benefit pension (other than a child pension, discussed below) counts for the recipient’s 
transfer balance account (in the new terminology the death benefit pension is a credit to the 
recipient’s transfer balance account). 

Therefore, a death benefit pension can only be paid to the extent that it would not cause a 
recipient to exceed their transfer balance cap. If the death benefit does cause the recipient to 
exceed their cap, the recipient will have an excess transfer balance. Any death benefits which 
are over and above the recipient’s transfer balance cap would have to be paid as lump sum 
death benefit (ie those excess amounts would have to be paid out of the super). 

If the recipient already has their own pension account, that existing pension could be commuted 
to an accumulation account to allow the death benefit pension to be used for the transfer 
balance account. 

Example 

At 1 July 2017 Lucy and Trevor each have a pension account of $1.6 million and an 
accumulation account of $400K. Two years later, Trevor dies. At that time Lucy and Trevor’s 
pension accounts are each worth $2 million and their accumulation accounts are each worth 
$500K. 

The first option is for Lucy to keep her pension account and her accumulation account. Given 
she has maxed out her transfer balance cap, she cannot receive any further pensions. 
Therefore, if the death benefits are to be paid to Lucy, Trevor’s $2.5 million must be paid out to 
Lucy as a death benefit lump sum. Lucy is left with her $2.5 million in super. 

The second option is for Lucy to commute her existing pension back to her accumulation 
account. This would result in a $2 million debit to her transfer balance account, meaning that 
her account would be effectively -$400K (ie $1.6 million - $2 million).  Lucy could then receive 
a death benefit pension equal to $2 million. Trevor’s remaining benefits ($500K) would need to 
be paid as a lump sum to Lucy. Therefore, Lucy would have $4.5 million in super (being the 
death benefit pension of $2 million and an accumulation account of $2.5 million). 

4.2. Special rules for reversionary pensions 

There is a 12 month deferral for reversionary pensions. This means that the reversionary 
pension will not cause a debit to the recipient’s transfer balance account until 12 months after 
it becomes payable to the recipient (typically, a reversionary pension becomes payable upon 
the death of a member).  As a result, a reversionary pensioner has 12 months to sort out the 
reversionary pension even if that pension would cause the recipient to exceed their transfer 
balance cap. 

For reversionary pensions in existence at 1 July 2017, the 12 month period will commence from 
1 July 2017 and end at 30 June 2018. Therefore, such reversionary pensioners have until to 
30 June 2018 to commute their pensions (if required) so as to ensure they do not exceed their 
transfer balance cap. 

4.3. Timing of the credit 

The timing of the death benefit pension credit to the transfer balance account depends on 
whether the death benefit pension is a reversionary pension or not. 

If the death benefit pension is not reversionary, then the credit will occur at the time the death 
benefit pension becomes payable (ie when the trustee determines to pay it). 

If the death benefit pension is reversionary, then the credit will occur 12 months after the 
pension is payable to the recipient. Typically, that will be 12 months after the death of the 
member. 
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4.4. Amount of the credit 

The amount of the death benefit pension credit also depends on whether the death benefit 
pension is a reversionary pension or not. 

If the death benefit pension is not a reversionary pension, the amount of the credit is determined 
at the time the death benefit pension is paid to the recipient. This will include earnings that 
accrued to the pension account between the date of the member’s death and the date the death 
benefit pension begins to be paid. 

If the death benefit pension is a reversionary pension, the death benefit pension is calculated 
at the time that the reversionary pension becomes payable (typically upon the death of the 
member). 

Example 

Jill dies with a pension account worth $2 million. Her benefits are to be paid to her husband 
David. David has an existing pension account of $1 million while his transfer balance account 
is $800K. David has an indexed transfer balance cap of $1.65 million. 

If Jill’s pension was a reversionary pension, then the reversionary pension would be payable to 
David from the date of Jill’s death. Twelve months after Jill’s death the reversionary pension 
has grown to $2.5 million. However, David receives a credit to his transfer balance cap equal 
to the value of the pension at Jill’s death (ie $2 million). Therefore, he has a transfer balance 
account equal to $2.8 million (ie his $800K plus the $2 million reversionary pension) and an 
excess transfer balance of $1.15 million. 

If instead, before the 12 months David had commuted the reversionary pension and/or his 
pension by $1.15 million then he would not have an excess account balance. This could have 
been effected by commuting his pension back into accumulation and partially commuting his 
reversionary pension by the balance. 

If Jill’s pension was not a reversionary pension, then the death benefits pension would be 
payable from the time the trustee determines to pay the death benefit. Here, say that occurs 6 
months after the death of Jill when the pension has grown to $2.2 million. David decides to 
commute his existing pension then worth $1.1 million giving him a transfer balance account of 
-$300K ($800K less $1.1 million). He then receives a death benefit pension of $1.95 million (ie 
the difference between his transfer balance account of -$300K and his transfer balance cap of 
$1.65 million). The balance of Jill’s pension ($250K) is paid to David as a death benefit lump 
sum. David would then hold $3.05 million in super (his death benefit pension of $1.95 million 
and his accumulation account of $1.1 million). 

4.5. Rollover of death benefits 

The new laws include a welcome change, as they now permit the rollover of death benefit 
pensions. Under the current laws, when a death benefit pension is rolled over to a new fund, it 
loses its death benefit status under the tax laws and is taxed as member benefit. This means 
that recipients of a death benefit pension were “stuck” in their existing fund due to the potential 
adverse tax consequences of swapping funds. 

This will be changed under the new laws so that a rolled over death benefit will retain its death 
benefit status. 

4.6. What if a death benefit pension ceases to be in retirement/pension phase? 

Both member pensions and death benefit pensions can cease to be in retirement phase in 
certain circumstances. 

Under the new laws a pension will cease to be in pension phase if the super fund does not 
release an excess transfer balance as required by a commutation authority. The pension will 
be deemed to cease at the start of the financial year. An auto debit will occur for the full value 
of the pension at the time required under the commutation authority. 
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A pension will also cease to be in pension phase if the trustee fails to pay the minimum pension 
payment. In this situation, the pension will cease at the end of the financial year. An auto debit 
will occur at that time equal to the value of the pension at the end of the financial year. 

In both situations, if an auto debit occurs, then the trustee would need to start a new pension 
which in turn would cause a credit to the member’s transfer balance account. 

4.7. Child caps 

There are special rules for death benefit pensions paid to children. Children are effectively given 
a special child transfer balance cap for death benefits which does not use up their normal 
transfer balance cap later in life. 

The child caps operate differently depending on whether their parent has a transfer balance 
account at the time of their death. 

Parent with no transfer balance account at time of death 

Where the deceased parent had no transfer balance account (ie they had never started a 
pension and their benefits were in accumulation phase), the children may receive pension 
benefits up to the value of the transfer balance cap at that time. Initially, that will be $1.6 million. 
Where there is one child that child will receive the full cap. Where the benefits are being paid 
to multiple children then those children will receive a percentage of their parent’s cap in the 
same proportion that they will receive the death benefits. 

Example 

Greg dies with an accumulation account of $2 million. The transfer balance cap is $1.6 million. 
Under a BDBN Greg gave 50% of his benefits to his child Sally and the other 50% of his benefits 
to his other two children equally. Each child is aged less than 18. 

Sally will receive a child transfer balance cap of $800K (being 50% of $1.6 million) while the 
other two children will each receive a cap of $400K. Therefore, a pension could be paid to each 
child equal to their cap (ie $800K to Sally and $400K to the other two children), while the 
remaining benefits would be paid as lump sums ($200K to Sally and $100K to each of the other 
two children). 

Parent with a transfer balance account at the time of death 

Where the deceased parent had a transfer balance account (ie they had started a pension 
during their life) the children may receive a proportionate share of their parent’s pension 
benefits in the form of a pension. However, they may not receive any of their parent’s 
accumulation benefits in the form of a pension. 

Example 

Michael dies with pension benefit of $1.2 million and an accumulation benefit of $900K. His 
benefits are to be paid equally to his 2 minor children. Each child can receive a death benefit 
pension equal to 50% of Michael’s pension (ie $600K). The accumulation benefits must be paid 
out as lump sum death benefits. 

Child pensions must generally be commuted at age 25 

As is currently the case, any pensions may only be paid to children if they are aged less than 
18, aged between 18 and 25 and financially dependent on the deceased at the time of death 
or are disabled. 

In addition, unless the child is disabled, death benefit pensions payable to children must be 
commuted once the child turns 25. 

Insurance proceeds and allocations from reserves cannot be paid as death benefit pensions to 
children 

If the deceased parent has a transfer balance account, then insurance proceeds and allocations 
from reserves cannot be paid as death benefit pensions to children. This is because such 
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amounts are treated as accumulation interests which cannot be used to pay death benefit 
pensions to children (if the parent has a transfer balance account). 

Reversionary pensions to minor children 

Reversionary pensions to minor children also receive the 12 month deferral before the amounts 
are counted towards their child transfer balance cap. 

Children can have two caps 

Children receive a child transfer balance cap from each of their parent. The child cap rules 
apply independently for each parent’s death benefits in the same way outlined above. 

For example, if both of Amy’s parents died and both of them had $2 million in accumulation 
benefits, then Amy could receive a $1.6 million pension from her mother’s account, a $1.6 
million pension from her father’s account and a $800K death benefit lump sum. 

4.8. Should pensions be paid to children? 

For members with minor children it may be advantageous to pay death benefit pensions to 
children for the purpose of maximising the amount of benefits in super. However, this must be 
considered in light of whether parents want children to access super benefits at a young age 
(for example, once they turn 18 they could commute the pension) and the compulsory 
commuting of pensions at age 25. 

Example 

Craig has a pension account of $1.6 million and an accumulation account of $2 million. His wife 
Sarah has a pension account of $1.6 million. Craig dies leaving Sarah and two minor children. 

Option 1 is to leave all of his benefits to Sarah. In this case Sarah could take the full $3.6 million 
as a lump sum death benefit. This would result in Sarah holding $1.6 million in super. 
Alternatively, Sarah could commute her $1.6 million to accumulation, take a death benefit 
pension from Craig equal to $1.6 million and take a lump sum death benefit of $2 million. This 
would result in Sarah holding $3.2 million in super 

Option 2 is pay Craig’s pension account equally to his children ($800K each). $1.6 million of 
the accumulation account could be paid to Sarah, while the remaining $400K would be paid to 
Sarah as a lump sum benefit. This would result in up to $4.8 million in super. However, the child 
pensions would need to be commuted when the children turn 25. 

4.9. Estate planning under the transfer balance cap 

Given the complexities in how the new laws operate for death benefits, planning for death 
benefits will become a lot more complicated. In addition, given that many funds will be required 
to pay lump sum benefits on the death of the first of a couple, liquidity issues will need to be 
considered, including how death benefits could be funded. 

The following are a number issues that could be considered for a member’s death benefit 
planning: 

• Reversionary pensions generally give a preferential treatment over non-reversionary 
pensions (given the 12 month delay in counting for the transfer balance cap) 

• Existing non-reversionary pensions could be converted into reversionary pensions 

• Reversionary pensions to minor children could be considered 

• For a couple with a combined balance below the transfer balance cap, not much has 
changed 

• For a couple with a combined balance above the transfer balance cap, flexibility could 
be preferred to deal with the number of options 
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• For a couple, each of whom have reached their transfer balance cap, their death 
benefits could be locked in (especially if they don’t have minor children) 

• For couples with minor children, flexibility could be the key to obtain the best result from 
a tax and structuring point of view 

• Non-binding death benefit nominations could be preferred for some members given the 
number of permutations that the death benefits could take – especially where minor 
children are involved 

• Flexibility to commute existing pensions should be incorporated into pension 
documents to allow greater flexibility in how death benefit pensions could be paid. 

5. HOW THE NEW LAWS AFFECT MARKET LINKED PENSIONS 

Under the transfer balance cap measure, market linked pensions (MLPs) are lumped with other 
defined benefit pensions. Defined pensions are treated differently to account based pensions 
given the inability to commute such pensions. 

 The 2 things to consider with MLPs are: 

1. Does the pension exceed the transfer balance cap? 

2. Does the income from the pension exceed the defined benefit income stream cap? 

5.1. Transfer balance cap for MLPs 

Unlike account based pensions, where a MLP (or other defined benefit pension) causes an 
individual to exceed their transfer balance cap, there is no requirement to commute the excess 
amount (as MLPs cannot be commuted). 

Therefore, the transfer balance cap calculation is only relevant for working out whether a 
member can commence an account based pension (or must commute an existing account 
based pension). 

The calculation is made every year as follows: 

• Calculate the pension entitlement for the year 

• Multiply the pension entitlement by the remaining term 

• Count that figure against the transfer balance cap (initially $1.6 million). 

For example: 

• Say a member has an MLP entitlement of $110K for a year 

• Say that member has a remaining term of 18 years – multiply $110K by 18 

• Which equals $1,980,000 

As this amount is greater than the transfer balance cap (of $1.6 million), no further pensions 
could be held by the member. 

This calculation is made each year. 

5.2. Defined benefit income stream cap for MLPs 

This is the taxing measure for defined benefit pensions. Given that MLPs cannot be commuted, 
and that therefore the assets will stay in pension phase, the measure instead subjects the 
member to taxation on their pension benefits. Broadly, the measure works by including half of 
the pension payments above the cap in the assessable income of the member. 

At the SMSF level, the full value of the MLP stays in pension phase. 
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The measures work differently depending on whether the pension is in a taxable fund or a tax 
free fund. SMSFs are taxable funds (tax free funds are certain Government/civil servant funds). 
This update will therefore only refer to the taxable fund measures. 

More specifically the measure works as follows: 

• Work out the defined benefit income stream cap - being the transfer balance cap divided 
by 16 - for 2017/18 it will be $100K (ie $1.6 million divided by 16) 

• Work out the pension entitlement for the year 

• Any excess pension income over the cap is taxed by adding 50% of the excess to the 
member’s assessable income where it is taxed at marginal tax rates: 

There are no rebates payable on these amounts and they apply on both the taxable and tax 
free component. 

So to continue the above example, the tax treatment for 2017/18 would be: 

• The defined benefit income stream cap for 2017/18 is $100K 

• The pension entitlements for the year payments equal $110K 

• The excess pension income over the cap is $10K 

• 50% of that excess (ie $5K) is included in the member’s assessable income and taxed at 
their marginal tax rate - assuming a marginal tax rate of 47% the tax payable is $1,175 

6. TRANSITION TO RETIREMENT INCOME STREAMS 

There seems to be some confusion about the fate of TRIS. TRISs will not be abolished from 1 
July 2017. Rather, they will no longer qualify for “pension phase” (or retirement phase under 
the new terminology). 

This means that assets supporting TRISs will be taxed at 15% on income and 10% on capital 
gains on assets held for at least 12 months, rather than being tax free as under the current 
regime. 

6.1. Transitional CGT relief 

Super funds with TRISs are eligible for a cost base reset on 1 July 2017. This is discussed 
above.  

6.2. Can a TRIS be converted into an account based pension? 

If a TRIS can be converted into an account based pension, then, subject to the transfer balance 
cap measures, the assets supporting that pension will continue to be in pension phase. 

TRISs can be converted into an account based pension in the following circumstances: 

• Where the member is aged 65+ 

• Where the member is aged between 60 and 65 – an arrangement under which they 
were gainfully employed has come to an end or they intend to never again become 
gainfully employed 

• Where the member is aged between their preservation age (currently 56) and 60 – they 
have ceased to be gainfully employed and intend to never again become gainfully 
employed 

Therefore, where a member is aged between 60 and 65, if a member retires from one position, 
then they can convert their TRIS into an account based pension (and/or start a new account 
based pension). This could occur, for example, where a member has a number of active director 
roles and retires from one of them. 
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Where a member is aged between their preservation age and 60, or aged between 60 and 65 
and has only one role, then they would need to cease gainful employment (ie work for no longer 
than 10 hours a week) and intend to never be gainfully employed again. 

6.3. Can a TRIS “auto convert” into an account based pension? 

If the TRIS documentation permits it, a TRIS can convert into an account based pension. 

If the TRIS auto converts does this mean the TRIS ceases at that time and a new account 
based pension commences? The answer to that question could have important ramifications 
for whether the minimum pension payments are made in the year of auto conversion. It could 
also be important for ensuring grandfathering for Centrelink purposes. 

While this question is still being debated, in our view, an auto conversion will not result in a new 
pension if the pension documents have been drafted correctly. 

6.4. What if a TRIS cannot be converted into an account based pension? 

In such a situation, the TRIS would generally only be maintained for members who want to, or 
need to, access their super. For other members, the TRIS should be commuted and an account 
based pension could commence when the member has met a full condition of release (for 
example, when they turn 65 or have fully retired). 

6.5. Is your account based pension really a TRIS? 

Many account based pensions started off as a TRIS and were treated as having converted into 
an account based pension. For example, when the member turned 65. 

Such account based pensions could technically still be a TRIS. This could have important 
ramifications. For example, such pensions could cease to qualify for retirement phase on 1 July 
2017 or could still have the 10% pension cap. 

It is important that such account based pensions be reviewed pre 1 July 2017. If there are any 
questions about the nature of the pension then consideration should be given to converting 
them into an account based pension (for example at 30 June 2017). 

Reviewing each fund asset to determine whether to elect to have their cost base reset by the 
time the super fund lodges its tax return for the 2016/17 year 

Considering whether to sell assets prior to 30 June 2017 

For units in private unit trusts and shares in private companies – whether to restructure prior to 
30 June 2017 or elect the cost base reset 

For super funds using the proportionate method – whether to pay tax relating to the 
accumulation interest in 2016/17 tax return or to defer the tax until asset is sold. 

6.6. What to do before and after 30 June 2017 for the TRISs? 

In light of the TRIS measures, affected trustees and members need to consider the following: 

1. Consider whether they can be converted into account based pensions – including 
whether members aged less than 65 have met a full condition of release; 

2. Whether such pensions should cease at 30 June 2017; 

3. The application of the transitional CGT relief measure to such pensions. 

7. NON-CONCESSIONAL CONTRIBUTIONS 

The headline items to these measures is that the non-concessional contributions cap will be 
reduced from $180K to $100K, the “bring forward rule” will be reduced from $540K to $300K 
and that members with account balances over $1.6 million will not be able to make non-
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concessional contributions. But like most of the new measures there are additional complexities 
to the new non-concessional cap measures. 

It is important to note that these measures do not commence until 1 July 2017. Therefore 
contributions can continue to be made under the current laws until then (ie $180K non-
concessional contributions, $540K under the bring forward rule and non-concessional 
contributions even where the member’s balance exceeds $1.6 million). 

7.1. The $1.6 million benefit limit 

A member who has a “total superannuation balance” of more than $1.6 million at 30 June in 
the prior year cannot make a non-concessional contribution in the current year. The limit is 
measured each year so that if a member’s total superannuation balance drops before the limit 
at a 30 June then the member can again make non-concessional contributions in the following 
year. 

7.2. Indexation of the $1.6 million limit 

The $1.6 million limit will increase by indexation equal to CPI in $100K increments in the same 
way that the general transfer balance cap will. Unlike the transfer balance cap the increase will 
not be proportional (ie all members receive the full $100K indexation). 

7.3. Structured settlement 

Structured settlements for personal injury payments contributed into superannuation are not 
caught by the $1.6 million limit and can continue to be contributed regardless of a member’s 
account balance. 

7.4. CGT cap 

Contributions under the CGT cap are also not caught by the new $1.6 million limit. Therefore, 
members can continue to make contributions under the “retirement exemption” of up to the 
lifetime cap of $500K and under the indexed cap for the “15 year exemption”, currently $1.415 
million. 

However, such contributions will count for the $1.6 million total superannuation balance once 
they are contributed into a superannuation fund. Therefore, consideration should be made to 
making non-concession contributions in the same year (or earlier years) that such CGT cap 
contributions will be made. 

7.5. Modification of the bring forward rule - general 

As noted above, with the reduction of the non-concessional cap the bring forward rule has also 
been reduced to $300K. 

The ability to access the bring forward rule has also been modified depending on how close the 
member’s account balance is to the limit. If the member’s benefits are $300K or more below 
the limit they can make the full 3 year bring forward. If the member’s benefits are between 
$300K and $200K less than the limit then they can bring forward 2 years’ worth of contributions. 
If they are between $100K and $1 less than the limit then they can only make the one year’s 
worth of non-concessional contributions. If they are over the limit then they can’t make non-
concessional contributions. 

The following summaries this measure under the caps and limits that will apply at 1 July 2017: 

• Total superannuation balance on 30 June is less than $1.4 million – 3 year bring forward 
($300K) can be used 

• Total superannuation balance on 30 June is between $1.4 million and less than $1.5 million 
– 2 year bring forward ($200K) can be used 

• Total superannuation balance on 30 June is between $1.5 million and less than $1.6 million 
–no bring forward can be used (normal cap applies ie $100K) 
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• Total superannuation balance on 30 June is $1.6 million or more  – no non-concessional 
contributions can be made in the following year 

7.6. Modification of the bring forward rule – transitional 

If a member triggered their bring forward rule in 2015/16 and have not utilised the full $540K by 
1 July 2017 then their remaining bring forward for the 2017/18 year is $100K (ie a total bring 
forward of $460K).  

If a member triggered their bring forward rule in 2016/17 and have not utilised the full $540K by 
1 July 2017 then their remaining bring forward for the 2017/18 and 2018/19 years is $200K (ie 
a total bring forward of $380K).  

7.7. Prior to 1 July 2017 

Prior to 1 July 2017, non-concessional contributions can continue to be made under the current 
laws. That means that, until 1 July 2017, members can make: 

• $180K non-concessional contributions; 

• $540K under the bring forward rule; and 

• non-concessional contributions even where the member’s balance exceeds $1.6 million. 

Therefore, members could consider making contributions prior to 1 July 2017 to take advantage 
of these caps. This could include transfers of real estate as non-concessional contributions. In 
Victoria (and in some other States) this can be achieved without triggering duty.  

7.8. What to do before and after 30 June 2017 for the non-concessional contributions? 

In light of the TRIS measures, affected trustees and members need to consider the following: 

1. For members aged less than 65, using the bring forward rule to make a non-
concessional contribution of up to $540K prior to 1 July 2017; 

2. For a member aged between 65 and 75, making a non-concessional contribution of up 
to $180K (subject to satisfying the work test) prior to 1 July 2017; 

3. For members with account balances over $1.6 million, their last chance to make non-
concessional contributions potentially ends on 30 June 2017; 

4. Whether such contributions can be made by transferring business real property into the 
super fund. 


