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1. LEGISLATIVE REFERENCES 

All references in this paper are to the Superannuation Industry (Supervision) Act 1993 (SIS 
Act), the Superannuation Industry (Supervision) Regulations 1994 (SIS Regs) and the Income 
Tax Assessment Act 1997 (ITAA97) and the Income Tax Assessment Act 1936 (ITAA36) 
unless otherwise stated.  

2. TREATING PENSION PAYMENTS AS LUMP SUMS AND ACCESSING THE LOW RATE 
CAP 
 
This issue was the “flavour of the month” last year. It results in the “best of both worlds” where 
a transition to retirement income or account based pension is treated as a pension for the super 
fund (resulting in the fund being in “pension phase”) and allowing the member to treat the 
pension as a lump sum so that they can access the low rate cap (which lump sums to be tax 
free or taxed at 15% rather than have the pension taxed at marginal tax rates less a 15% 
rebate).  Although arrangement works for member of any age, it holds little benefit for member’s 
aged 60+ given their benefits will be tax free in any event. The ATO has confirmed that this 
strategy works.1  
 
The Government made 2 announcements in the 2016 Federal budget, which if implemented, 
will sound the deal knell for the arrangement. They are that member’s no longer be able to 
access the low rate cap for pension payments and that transition to retirement income streams 
will cause super funds to go into pension phase.  
 
How does it work? 
 
The strategy works as follows: 

 A member has a pension (account based or transition to retirement income stream). 

 The member has made a written election to before a pension payment is made to them 
that such payment is not to be treated as a superannuation income stream benefit.2 

 The super fund makes the pension payment to the member but it is taxed as a lump 
sum for the member. 

 The super fund stays in pension phase. 
 
Issues to consider  
There are a number of issues to consider with this strategy: 

 If the pension is a transition to retirement income stream then the payment will count 
for the 10% cap – therefore care should be taken that the payment does not cause the 
member to exceed the cap; 

 The member’s written election must be made before the payment is made; 

 In the ATO’s view, the transition to retirement income stream payment cannot be paid 
by an in-specie asset transfer.3  

 In the ATO’s view, the election to treat the pension payment as a lump sum may “affect 
the amount of the SMSF’s exempt current pension income for an income year and 
whether particular fund assets are segregated current pension assets”.4 

                                                      

1 https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-

pension-payments/  

2 Regulation 995-1.03(b).of the Income Tax Assessment Regulation 1997 

3 https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-

pension-payments/  

4 https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-

pension-payments/ 

https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/SMSFs-and-transition-to-retirement-pension-payments/
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Further to the last point, I understand the ATO’s view to be that a super fund cannot use the 
segregated approach on the basis that the segregated asset cannot be said to be solely to 
enable the fund to discharge liabilities in respect of superannuation income stream benefits. 5 
 

3. NON-COMMERCIAL LRBAS AND THE NON-ARM’S LENGTH INCOME RULES 
 
Another hot issue is the ATO’s view on the application of the non-arm’s length income (NALI) 
rules to non-commercial limited recourse borrowing arrangement (LRBA) loans with related 
party lenders.   
 
The ATO initially released its view on the application of NALI to non-commercial LRBA loans in 
ATO ID 2014/39 and ATO ID 2014/40. These views were re-expressed as a result of the 
introduction of look through rules for LRBA trusts6 in ATO ID 2015/27 and ATO ID 2015/28. 
 
Briefly, the ATO analysis is as follows 

• scheme is wide enough to include the un-commercial loan (where parties not dealing 
with each other at arm’s length) 

• the income derived under the arrangement is greater than would be expected 
• an arm’s length lender would not be expected to lend on such terms, therefore it would 

be expected that without a loan there would be no investment via the holding trust and 
therefore no income 

• the ATO takes the view that it doesn’t matter that could have acquired the asset under 
commercial loan terms because have to look at the actual scheme not another scheme 

 
In ATO ID 2015/27 the non-arm’s length characteristics were: 

• a 0% interest rate 
• a 20 year term with no periodic payments 
• a 100% loan to value ratio (LVR); and  
• the lack of personal guarantees 

 
In ATO ID 2015/28 the non-arm’s length characteristics were:  

• a 0% interest rate 
• an 80% LVR (when a 60-70% was deemed to be commercial) 

• the lack of personal guarantees 
 
This does raise the question as to what are arm’s length terms for a related party LRBA. The 
ATO’s initial response was that in order to establish that loans were on commercial terms the 
LRBA loan terms must be benchmarked against terms available from an unrelated lender.  
 
Subsequently, the ATO has released “safe harbour” terms that the ATO will accept don’t trigger 
NALI (see below). 
 
Safe harbours for related party LRBA loans – PCG 2016/5 
 
The ATO has released Practical Compliance Guidelines PCG 2016/5 Income tax - arm's length 
terms for Limited Recourse Borrowing Arrangements established by self managed 
superannuation funds (Guideline) which sets out 2 safe harbours LRBA loans from related 
parties to SMSFs. If such loans comply with the terms of the safe harbours then the ATO will 
accept that such loans are on commercial terms and that they will not trigger the application of 
the NALI rules. 
 
The first safe harbour relates to LRBA loans used to acquire real estate. The safe harbour 
provisions include that: 

                                                      
5 Section 295-385 ITAA97 

6 Section 235-820 ITAA97 
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• the interest rate equal the Bank of Australia Indicator Lending Rates for banks providing 
standard variable housing loans for investors (5.75% for the 2015/16 year – 5.65% for 
the 2016/17 year); 

• for variable loans the interest rate will need to be reset at 1 July at the benchmark rate 
for the previous May;  

• have a term of no more than 15 years (5 years for a fixed interest rate); 
• have a loan to value ratio (LVR) of no more than 70%; 
• have monthly payments of interest and principal; and  
• be secured against real estate. 

 
The second safe harbour relates to LRBA loans used to acquire listed shares. The safe harbour 
provisions are similar to the first safe harbour except that: 

• the interest rate is an additional 2% (currently 7.75%);  
• the maximum term of the loan is 7 years (3 years for fixed interest); and  
• the LVR is 50%. 

 
Unfortunately, the ATO has not issued a safe harbour for other assets like investments in a 
regulation 13.22C trust or collectables. Such arrangements should be benchmarked against 
terms offered from an unrelated lender.  
 
 
Existing non-commercial LRBA loans to be rectified by 31 January 2017. 
 
As part of its enforcement actions against non-commercial LRBA loans the ATO has confirmed 
that it will not take active enforcement action in relation to such loans for years prior to 2015/16. 
For non-commercial loans still in force in the 2015/16 year they will need to be rectified with 
effect from 1 July 2015. The rectification will need to take place by 31 January 20177 (being the 
extended date, the original rectification date being 30 June 2016).  
 
In order to rectify a non-commercial LRBA loan an SMSF will need, by 31 January 2017, to 
either:8 
 

 Bring the loan terms in line with the safe harbour terms under the safe harbour terms 
by 31 January 2017 with effect for the entire 2015/16 year (including that interest and 
principal for the 2015/16 year must be paid); or 
 

 Refinance the loan through a commercial lender (however, the loan must still be put on 
a commercial basis for the 2015/16 year – including the payment of interest and 
principal for that year up until the time of the refinance); or 

 
 Repay the LRBA loan (however, again, the loan must still be put on a commercial basis 

for the 2015/16 year – including the payment of interest and principal for that year up 
until the time of the repayment). 

 

4. ISSUES RAISED AT THE RECENT SIRN MEETINGS 
 
The issues discussed at SIRN will be discussed in the presentation. The ATO’s key messages 
coming out of the SIRN meetings on 7 April 2016 and 10 November 2015 are attached below.  
 

                                                      
7 https://www.ato.gov.au/super/self-managed-super-funds/in-detail/news/ato-extends-deadline-for-review-of-

non-arm-s-length-lrbas/  

8 Practical Compliance Guidelines PCG 2016/5 Income tax - arm's length terms for Limited Recourse 

Borrowing Arrangements established by self managed superannuation funds  

https://www.ato.gov.au/super/self-managed-super-funds/in-detail/news/ato-extends-deadline-for-review-of-non-arm-s-length-lrbas/
https://www.ato.gov.au/super/self-managed-super-funds/in-detail/news/ato-extends-deadline-for-review-of-non-arm-s-length-lrbas/
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5. END OF THE COLLECTABLES GRANDFATHERING PERIOD 
 
The collectables grandfathering period ceased on 1 July 2016. As a result, all collectables and 
personal use assets held prior to 1 July 2011 must be comply with the strict rules under reg 
13.18AA of the SIS Regs 
 
Collectables and personal use assets include assets such as artwork, jewellery, antiques, 
artefacts, coins, medallions or bank notes, postage stamps or first day covers, rare folios, 
manuscripts or books, memorabilia, wine or spirits, motor vehicles, recreational boats, and 
memberships of sporting or social club.  
 
The “new rules” 
 
The rules that super fund trustees must comply with in relation to such assets include: 

 No leases or lease arrangements for such assets with related parties; 

 No use of such assets by related parties; 

 No storage of such assets in the private residences of related parties; 

 All decisions about the storage of the asset must be recorded in wiring and the written 
decision must be kept for 10 years; 

 The SMSF trustee must insure such assets (other than sporting or social club 
memberships) in the name of the SMSF within seven days of acquiring such assets; 

 If such assets are realised and a related party receives an interest in the asset (eg the 
assets sold to a related party) they must be realised (sold) at a market valuation 
determined by a qualified independent valuer. 

 
What to do with collectable assets? 
 
Collectables that were acquired after 30 June 2011 should already comply with the existing 
rules.  
 
The for assets covered by the grandfathering period they must, from 1 July 2016, be covered 
by the new laws. If an SMSF wants to dispose of such assets to a related party, then an 
independent qualified valuation will be required.  
 
If an SMSF trustee wishes to acquire interests in collectables without being covered by the new 
rules, then the following options could be considered: 

 Acquiring the collectable via an unrelated trust or company; 

 Acquiring the collectable in a unit trust or company that complies with reg 13.22C of 
the SIS Regs.  

 
With the latter option it is important to note that the asset cannot be leased or under a lease 
arrangement with a related party and that transactions in relation to an asset must be on an 
arm’s length basis9.  

6. GST REGISTRATION  
 
SMSFs are an entity for GST purposes and must register for GST if it is carrying on an 
enterprise and its GST turnover is over $75K. 
 
For many SMSFs they will not have to register for GST as: 

 It will not be carrying on an enterprise (eg it just holds passive shares and cash); 

 It will be just carrying input supplies (eg it holds residential properties but not 
commercial properties); 

 To the extent it is carrying on taxable supplies its GST turnover is less than $75K. 
 

                                                      
9 Reg 13.22D(1)(l) of the SIS Regs 
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Activities that will require an SMSF to register for GST include (assuming it exceeds the GST 
turnover): 

 Leasing of commercial property; 

 Property development; 

 If it is carrying on a business. 
 
A SMSF may register for GST even if its GST turnover is less than $75K provided it is carrying 
on an enterprise.  
 
GST Deregistration 
 
An SMSF must deregister for GST if it ceases to carry on an enterprise (eg it sells its only 
commercial property) or it may deregister for GST if its GST turnover falls below $75K. 
 
One situation where an SMSF may wish to deregister for GST is where it wishes to transfer a 
commercial property as an in-specie benefit payment. In that regard it is important to know that 
the $75K turnover has 2 elements: 

 The current GST turnover (ie the current month and the previous 11); 

 The projected GST turnover (ie the current month and the likely turnover for the next 
11). 

 
Where the current turnover is over $75K but the projected turnover is less than $75K then the 
projected turnover will prevail. Consequently, if a SMSF intends to dispose of its only 
commercial property then its projected turnover will be less than $75K and the SMSF could 
deregister for GST. If that occurred before the transfer of the property this would mean that 
GST is not triggered on the disposal as it would not be a taxable supply.  
 
It is important to note that if an entity does deregister for GST then it may have to make an 
adjustment for GST credits it has claimed in the past. Only assets held by the SMSF for less 
than the adjustment period need to make an adjustment. The adjustment periods are as follows: 

Purchase or importation value (less 
GST) 

Number of adjustment periods for 
assets 

$1,001 to $5,000 2 

$5,001 to $499,999 5 

$500,000 or more 10 

 
For example, if the SMSF had acquired the commercial property for $500K+ within 10 years it 
will need to make an adjustment to payback some or all the GST claimed in relation to the 
acquisition of that asset. But if the SMSF had held the property for more than 10 years no 
adjustment is required. 
 

7. DIVIDEND STRIPPING AND SMSFS – ATO TAXPAYER ALERT AND RECENT LETTERS 
TO SMSFS 
 
The Commissioner released Taxpayer Alert 2015/1 (TA 2015/1) in 2015 which is aimed at 
arrangements where self managed superannuation fund (SMSF) members (typically 
approaching retirement age), also being shareholders of a private company, transfer the shares 
in the private company to the SMSF for the purpose of avoiding “top up” income tax on the 
dividend income; and for the SMSF to receive a refund of the unused franking credit tax offset. 
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TA 2015/1 is directed at those arrangements where a taxpayer transfers shares held in a 
company, to a SMSF, and such company holds large amounts of cash and franking credits. A 
franked distribution will then generally be paid to the SMSF, which in turn receives a refund of 
excess franking credits, and the original taxpayers “escape” paying income tax on the 
distribution from the company.  
 
Relevantly, the Commissioner considers that arrangements involving the following 
characteristics are generally captured: 

 The shareholder may transfer the shares to the SMSF as an in specie contribution 
and/or the SMSF may purchase the shares from the shareholder; 

 The company may make one or more distributions of franked dividends to the SMSF; 

 Distributions of franked dividends may also be made to other shareholders, if the SMSF 
does not hold 100% of the shares in the company. 

 
The Commissioner, in TA 2015/1, also refers to private rulings previously issued to taxpayers 
in relation to this issue, particularly that: 

 Prior to March 2014, five private rulings were issued by the Commissioner in relation 
to arrangements with similar characteristics to that described in the Taxpayer Alert and 
Part IVA was not applied; 

 Post March 2014 the Commissioner has consistently issued private rulings on 
arrangements with similar characteristics to that described in the Taxpayer Alert and 
Part IVA has applied. 

 The ATO will continue to closely examine private ruling applications in relation to these 
types of arrangements. 

 
In addition, to TA 2015/1 the Commissioner also sent letters to SMSF trustees in late 2015 that 
had received large dividends from private companies. In the latter SMSFs were offered an 
“amnesty” to reverse the SMSF claims for franking credit refunds and not claim further refunds.  
 
What will the Commissioner seek to apply against dividend stripping arrangements? 
 

 The various Part IVA anti avoidance provision, including: 
o “general Part IVA” (sections 177A to 177D ITAA36); 
o Dividend stripping arrangements (section 177E ITAA36); 
o Franking credit schemes (section 177EA ITAA36). 

 Dividend stripping arrangements (section 207-145 ITAA97); 

 NALI rules; 

 Superannuation compliance issues such as a breach of section 66 SIS Act; 

 Whether exemption current pension income can be claimed by the SMSF; 
 
In relation to the 2 specific Part IVA provisions a number of differences apply to the provisions 
of the general Part IVA 
: 
Section 177E (dividend stripping) 
 
Section 177E is a specific provision within Part IVA that operates to apply to schemes that have 
the effect of dividend stripping. Therefore, in order to fall within this section, the scheme must 
be one that is part of a dividend stripping operation. 
 
There are a number of important differences between the tests under the general Part IVA 
provisions and under section 177E. These include: 

 section 177E only applies to dividend stripping schemes; 

 there is no sole or dominant purpose required (that is, if a dividend stripping 
arrangement exists then the tax benefit from that scheme will automatically be caught 
by section 177E); 

 the section does not expressly require the consideration of a counterfactual; 

 the dividend stripping scheme must result in property being disposed of which, in the 
Commissioner’s view, represent profits of a company where that property could have 
otherwise have been paid out as a dividend. 
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The key consideration in relation to whether section 177E will apply or not is whether a dividend 
stripping scheme exists. Dividend stripping is not defined in the tax acts.  The High Court in FC 
of T v Consolidated Press Holdings (No 1) (CPH Case) identified the following six factors 
common to operations of dividend stripping: 

 a target company with substantial undistributed profits creating a potential tax liability, 
either for the company or its shareholders;  

 the sale or allotment of shares in the target company to another party;  

 the payment of a dividend to the purchaser or allottee of the shares out of the target 
company's profits;  

 the purchaser or allottee escaping Australian income tax on the dividend so declared;  

 the vendor shareholders receiving a capital sum for the shares in an amount the same 
as or very close to the dividends paid to the purchasers (there being no CGT at the 
relevant times); and  

 the scheme being carefully planned, with all the parties acting in concert, for the 
predominant if not the sole purpose of the vendor shareholders, in particular, avoiding 
tax on a distribution of dividends by the target company. 

 
It is noted that while section 177E does not expressly require a condition for its application that 
the parties have a sole or dominant purpose of achieving a tax benefit, the Courts have found 
that in order for there to a dividend stripping scheme the scheme must have the predominant if 
not sole purpose of avoiding tax.  
 
A key difference with the purpose test under section 177E and the general Part IVA provisions 
is that the latter compels an examination of the eight factors section 177D (2) while the former 
does not. That said, many of the factors would ordinarily be examined in an examination of 
purpose under section 177E. 
 
Further, in considering the potential application of the dividend stripping provisions, in Taxation 
Determination TD 2014/1 the Commissioner considers that it is necessary to determine if there 
is an objective purpose of tax avoidance in respect of the scheme. In determining objective 
purpose, the Commissioner considers that a simple assertion that another non-tax purpose 
exists will not of itself conclusively determine the issue. This in turn, in the Commissioner’s 
view, requires that a counterfactual must be considered under which a dividend would be paid 
to a vendor before the disposal of the property. For example, the Commissioner states in TD 
2014/1: 
 

7. In this context it is also necessary to consider whether the alleged non-tax purpose 
could have been achieved in a simpler and/or more commercially usual manner. For 
example, if it is alleged that the arrangement was entered into for 'asset protection' 
purposes it will be necessary to consider why that purpose could not have been 
achieved by simply declaring and paying a dividend on the ordinary shares held by the 
original shareholder(s). 

 
Further in the Commissioner’s view in determining purposes it is “necessary to consider 
whether the alleged non-tax purpose could have been achieved in a simpler and/or more 
commercially usual manner”.  
 
Accordingly, in the view of the Commissioner, for section 177E to have potential application to 
a scheme the scheme must have been carefully planned with all parties acting in concert for 
the predominant, if not sole, purpose of the vendor shareholders, in particular, avoiding tax on 
a distribution of dividends from the company in which the relevant shares had been transferred. 
 
Section 177EA (franking credit schemes) 
 
Section 177EA is also a specific provision contained within Part IVA that operates to apply to 
schemes where a taxpayer receives an “imputation benefit”. That is, the benefit of franking 
credits.  
 
In order for section 177EA to apply the following is required: 
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 there must be a “scheme for a disposition” of “membership interests”, or an “interest in 
membership interests”, in a corporate tax entity (typically the sale or transfer of shares); 

 a frankable distribution has been paid, or is payable, or is expected to be payable 
(whether directly or indirectly) to a person in respect of the membership interests; 

 the distribution was, or was expected to be, a franked distribution or a distribution 
franked with an exempting credit; 

 a taxpayer would receive, or could reasonably be expected to receive, imputation 
benefits as a result of the dividend or distribution; and 

 having regard to the relevant circumstances, it would be concluded that a purpose of 
at least one of the participants of the scheme did so for a purpose (whether or not the 
dominant purpose but not including an incidental purpose) of enabling the taxpayer to 
obtain an imputation benefit. 

 
Subsection 177EA(17) sets out the list of “relevant circumstances” of a scheme to take into 
consideration when determining purpose: 
 

(a) the extent and duration of the risks of loss, and the opportunities for profit or gain, 
from holding membership interests, or having interests in membership interests, in 
the corporate tax entity that are respectively borne by or accrue to the parties to the 
scheme, and whether there has been any change in those risks and opportunities for 
the relevant taxpayer or any other party to the scheme (for example, a change 
resulting from the making of any contract, the granting of any option or the entering 
into of any arrangement with respect to any membership interests, or interests in 
membership interests, in the corporate tax entity); 

(b) whether the relevant taxpayer would, in the year of income in which the distribution 
is made, or if the distribution flows indirectly to the relevant taxpayer, in the year in 
which the distribution flows indirectly to the relevant taxpayer, derive a greater 
benefit from franking credits than other entities who hold membership interests, or 

have interests in membership interests, in the corporate tax entity; 
(c) whether, apart from the scheme, the corporate tax entity would have retained the 

franking credits or exempting credits or would have used the franking credits or 
exempting credits to pay a franked distribution to another entity referred to in 
paragraph (b); 

(d) whether, apart from the scheme, a franked distribution would have flowed indirectly 
to another entity referred to in paragraph (b); 

(e) if the scheme involves the issue of a non-share equity interest to which section 215-
10 of the Income Tax Assessment Act 1997 applies—whether the corporate tax 
entity has issued, or is likely to issue, equity interests in the corporate tax entity: 
(i) that are similar, from a commercial point of view, to the non-share equity 

interest; and 
(ii) distributions in respect of which are frankable; 

(f) whether any consideration paid or given by or on behalf of, or received by or on 
behalf of, the relevant taxpayer in connection with the scheme (for example, the 
amount of any interest on a loan) was calculated by reference to the imputation 
benefits to be received by the relevant taxpayer; 

(g) whether a deduction is allowable or a capital loss is incurred in connection with a 
distribution that is made or that flows indirectly under the scheme; 

(ga) whether a distribution that is made or that flows indirectly under the scheme to the 
relevant taxpayer is sourced, directly or indirectly, from unrealised or untaxed profits; 

(h) whether a distribution that is made or that flows indirectly under the scheme to the 
relevant taxpayer is equivalent to the receipt by the relevant taxpayer of interest or of 
an amount in the nature of, or similar to, interest; 

(i) the period for which the relevant taxpayer held membership interests, or had an 
interest in membership interests, in the corporate tax entity; 

(j) any of the matters referred to in subsection 177D(2). 

 
The above list of factors that must be considered, including the eight factors in subsection 
177D(2), are extensive. In relation to the consideration of the second factor (subsection 
177EA(17)(b)), subsection 177EA(19) sets out the following factors of what constitutes “greater 
benefit from franking credits” for an indirect distribution (although it should be noted the list is 
not exhaustive): 
 

A taxpayer to whom a distribution flows indirectly receives a greater benefit from franking credits 
than an entity referred to in paragraph (17)(b) if any of the following circumstances exist in relation 
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to that entity in the year of income in which the distribution giving rise to the benefit is made, and not 
in relation to the taxpayer if: 

 
(a) the entity is not an Australian resident; or 
(b) the entity would not be entitled to any tax offset under Division 207 of the Income 

Tax Assessment Act 1997 because of the distribution; or 
(c) the amount of income tax that would be payable by the entity because of the 

distribution is less than the tax offset to which the entity would be entitled; or 
(d) the entity is a corporate tax entity at the time the distribution is made, but no franking 

credit arises for the entity as a result of the distribution; or 
(e) the entity is a corporate tax entity at the time the distribution is made, but cannot use 

franking credits received on the distribution to frank distributions to its own members 
because: 

(i) it is not a franking entity; or 
(ii) it is unable to make frankable distributions. 

 
The key differences between section 177EA and the general provisions of Part IVA include that 
section 177EA: 

 is limited to specific schemes - it only applies where there is scheme involving a 
disposition of membership interests in a company (eg transfer of shares) and where a 
franked distribution has been made or will be made; 

 is limited only to situations where there are imputation benefits;  

 does not require sole or dominant purpose – rather it merely requires that one of the 
parties had the purpose (other than an incidental purpose) that the taxpayer receive an 
imputation benefit. 

 
In essence, the question posed by the test is whether, objectively, it would be concluded that a 
person who entered into or carried out the scheme, did so for the purpose (other than an 
incidental purpose) of obtaining a tax advantage in relation to franking credits. 
 

* * * * * * * 
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Superannuation Industry Relationship Network   
Technical Issues meeting 

Key Messages  

The Superannuation Industry Relationship Network (SIRN) met in Canberra and via 
teleconference on 7 April 2016.   

A summary of the topics discussed is provided below. 

 
Disclaimer  
 
The Superannuation Industry Relation Network agendas, minutes and related papers are not 
binding on the Australian Taxation Office (ATO) or any of the other bodies referred to in these 
papers. While every effort is made to accurately record views expressed, the wording necessarily 
represents a summary of statements of general position only, and care should be taken in 
interpreting those statements. These papers reflect the position at the date of release (unless 
otherwise noted) and readers should note that the position on any issue may subsequently 
change. 

Transition to retirement income streams 
 

ISSUE 
 
Can members in receipt of a TRIS use the 995-1.03 election to treat an amount as a lump sum 
for tax purposes and what is the impact on the funds ability to claim ECPI?   
 
DISCUSSION 
 
Members discussed the practical application of how such an election impacts on the calculation 
of the fund’s exempt current pension income in a particular income year, and the different 
impacts for Self-Managed Superannuation Funds compared to APRA regulated funds.  
 
Where a member makes a 995-1.03 election, the payment made under the election is treated as 
a superannuation lump sum for income tax purposes. 
 
The election does not automatically give rise to a commutation of the income stream.  A member 
can elect for any payment (not just a payment resulting from a partial commutation) to be a 
superannuation lump sum. 
 
The ATO confirmed that the information published on www.ato.gov.au reflects the ATO’s view 
and position about the use of a 995-1.03 elections by members receiving a TRIS.  See SMSFs 
and transition to retirement pension payments.    
 
OUTCOMES 
 
A small working group (including the ATO and APRA representatives) will be established to 
further consider the practical aspects of how a 995-1.03 may impact on the calculation of a fund’s 
exempt current pension income in a particular income year. 
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Insurance and Collectables 
 

ISSUE 
 

Insurance of collectables and compliance with SIS Regulation 13.18AA 
 
DISCUSSION 
 
Clarification was provided where a collectable is insured through a property contents insurance 
policy, or leased to a third party, the item must be insured in the fund’s name. The item does not 
need to be specifically listed in the insurance policy, subject to the insurer’s requirements.  
 
It was noted the transitional period for existing s62A items that were held by an SMSF on 30 June 
2011 will end 30 June 2016.  
 

Insurance and SIS Reg 4.07D 
 

ISSUE 
 

1. Does an Insurance Reserving Strategy comply with the post 30 June 2014 changes made 
to the types of insurance that an SMSF can hold? 

2. The ATO’s view that regulation 4.07D applies when a fund trustee makes a decision to 
insure the lives of members even where the proceeds of insurance will not increase the 
benefit of the member. 

DISCUSSION 
 
Members discussed the application of regulation 4.07D and the use of insurance reserving 
strategies.  
 
Regulation 4.07D, effective from 1 July 2014, prohibits an SMSF from providing insurance for 
members unless the insured event is consistent with one of the specified conditions of release.  
 
An insurance reserving strategy would be treated the same way as cross insurance as the intent 
is not to increase the members benefit but rather protect the assets held in the fund.   
 
The ATO’s view is that the explanatory definition of a payment from a policy is to be made to the 
fund not the member. 
 
OUTCOMES 
 
The ATO will confirm its position after it has given further consideration to the points raised at the 
meeting.   
  

Acquisition of a Life Interest in BRP 
 

ISSUE 
 
What are the implications of a life interest in business real property? 

 
DISCUSSION 
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Members discussed recent media interest in trustees seeking to acquire a life interest in a BRP, 
including the definition of a life interest and how a life interest is valued. It is important the full 
implications of this type of arrangement are fully understood.  
 
It is the ATO’s view that a life interest over property is a freehold interest over the property for the 
period of the life interest. Where the real property meets the definition of business real property 
the life interest is an asset that is business real property.  
 
Members also discussed the application of the NALI provisions. 
 
OUTCOMES 
 
The ATO to further consider the issue and confirm the range of issues that SMSF Trustees need 
to consider when acquiring a life interest in BRP.  

 

Death Benefits 
 

ISSUE 
 
Portability of a death benefit 
 
DISCUSSION 
 
Members discussed the restrictions on rolling over a death benefit and the effect this has on 
some beneficiaries.  
 
The issues raised included: 

� some funds don’t offer payment of a pension for dependant beneficiaries,  
� some tax concessions are only available to the beneficiary if they remain in the fund 

paying the death benefit  

It was noted the implementation of SMSF rollovers as part of SuperStream implementation is still 
in the initial stages of consideration.  
 
 
OUTCOMES 

Industry is to consider whether they may wish to make a submission to Treasury to advocate a 
change to the legislation.  

 

Attendees 

  

Dimitri Diamantes Financial Planning Australia 

Tony Negline 
Chartered Accountants Australia and New 
Zealand 

Peter Burgess AMP SMSF’s 

Philip La Greca AMP 
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Fabian Bussoletti  
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Association (FPA) 

Richard Smith ASF Audits 

Daniel Butler DBA Lawyers 

Julie Steed Australian Executor Trustees 

Michael Davison CPA Australia 

Meg Heffron Heffron SMSF Solutions 

Phil Broderick  Sladen Legal (SISFA) 

Rob Jeremiah Sladen Legal (SISFA) 

Ian Roberts Australian Bankers Association  

Graeme Colley SMSF Association 

Jordan George SMSF Association 

Liz Westover Price Waterhouse Coopers 

Heather Gray Hall & Wilcox Lawyers 

Stuart Forsyth McPherson Super Consulting 

Lyn Melcer Q Super 

Fiona Galbraith ASFA 

Kelly Kerr BT Financial Group 

Michael Gilmour National Tax & Accountants Association 

Claire Mitchell  APRA 

Kasey McFarlane ATO 

Mary Simmons ATO 

Sarah Kimmorley ATO 

Alex Affleck ATO 

Chris Thomson ATO 

Sven Kabel ATO 
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Superannuation Industry Relationship Network  

Technical Issues meeting 

Key Messages  
The Superannuation Industry Relationship Network (SIRN) met in Canberra and via 
teleconference on 10 November 2015 for the first meeting of the Technical Issues SIRN  
A summary of the topics discussed is provided below. 

Disclaimer  
The Superannuation Industry Relation Network agendas, minutes and related papers are not 
binding on the Australian Taxation Office (ATO) or any of the other bodies referred to in these 
papers. While every effort is made to accurately record views expressed, the wording necessarily 
represents a summary of statements of general position only, and care should be taken in 
interpreting those statements. These papers reflect the position at the date of release (unless 
otherwise noted) and readers should note that the position on any issue may subsequently 
change. 

Agenda Item 2: Limited Recourse Borrowing Arrangements 

Issue 
Review of ATOID 2014/39 and ATO ID 2014/40  in light of new subdivision 235-I of the Income 
Tax Assessment Act 1997 (ITAA 1997) 

Discussion 
ATO confirmed that ATO IDs 2014/39 and 2014/40 will be reviewed and replacement ATO IDs 
will be published in light of the enactment of the Tax and Superannuation Laws Amendment 
(2015 Measures No. 2) Act 2015 which incorporated subdivision 235-I into the ITAA 1997.  
 
Subdivision 235-I of the ITAA 1997 applies retrospectively and provides a ‘look through’ approach 
to assets acquired by an SMSF trustee under a limited recourse borrowing arrangement (LRBA). 
 
Notwithstanding the new ‘look through’ provisions in subdivision 235-I of the ITAA 1997, the ATO 
advised that its position remains unchanged and that the ATO considers that an LRBA 
established or maintained on terms that are not consistent with an arm’s length dealing will give 
rise to non-arm’s length income (NALI) under section 295-550 of the ITAA 1997. 

Outcome 
On 27th November, ATO IDs 2014/39 & 2014/40 were withdrawn and the following new ATO IDs 
were published: 
 

 ATO ID 2015/27 Income tax: non arm’s length income – related party non-commercial 
limited recourse borrowing arrangement to acquire listed shares 

 ATO ID 2015/28 Income tax: non arm’s length income – related party non-commercial 
limited recourse borrowing arrangement to acquire real property 

https://www.ato.gov.au/law/view/document?docid=AID/AID201439/00001&PiT=99991231235958
https://www.ato.gov.au/law/view/document?LocID=%22AID%2FAID201440%22&PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=AID/AID201527/00001&PiT=99991231235958%20/00001&PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=AID/AID201528/00001&PiT=99991231235958
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Issue 
The ATO’s compliance approach with respect to existing LRBAs 

Discussion 
The ATO advised that SMSF trustees should review any LRBA they have to determine whether it 
was established and maintained on terms that are consistent with an arm’s length dealing. If this 
is not the case, SMSF trustees are strongly encouraged to take steps to ensure that it is on terms 
consistent with an arm’s length dealing by 30 June 2016 or to bring the LRBA to an end by that 
date.  
 
The ATO confirmed that it would not allocate compliance resources to audit an LRBA of an SMSF 
if the trustee takes appropriate action by 30 June 2016. 
 
There was further discussion about the circumstances in which the terms of an LRBA would be 
considered to be consistent with an arm’s length dealing. SIRN members expressed a strong 
view that there is uncertainty and a lack of clarity about when this was the case.  

Outcome 
The ATO agreed to publish material confirming the ATO’s compliance approach in relation to 
existing LRBAs and encouraging SMSF trustees to review the terms of their LRBAs before 30 
June 2016 to ensure that all LRBAs were on terms consistent with arm’s length dealings.  
 
On 1 December the ATO published material on https://www.ato.gov.au/Super/Self-managed-
super-funds/In-detail/News/Non-arm-s-length-limited-recourse-borrowing-arrangements/. 
 
It was agreed that nominations would be sought from the SIRN membership to form a small 
working group to work together to develop a proposal about further guidance and appropriate 
parameters that may be applicable in determining when a LRBA is considered to be consistent 
with an arm’s length dealing. A meeting of nominated working group members is scheduled for 
Monday 21 December. 

Issue 
Whether an SMSF that undertakes a LRBA in accordance with s67A of the Superannuation 
Industry (Supervision) Act 1993 (SISA) would be prohibited by the SIS Regulations, in particular 
1.06(9A)(d) of the SISR to pay a pension 

Discussion 
SIRN members raised concerns that there may be inconsistency in industry views about this 
issue. SIRN members suggested that there are some instances where lenders are not allowing 
SMSF trustees to borrow for the purposes of an LRBA that satisfies section 67A of the SISA if a 
fund is in pension phase. 
 
The ATO confirmed its view that an SMSF trustee that undertakes an LRBA in accordance with 
section 67A is not prohibited by the SIS regulations from paying a pension. 

Outcome 
The ATO agreed to review and update its web guidance material to clarify this point. 

Agenda Item 3: Limited Recourse Borrowing Arrangements (LRBAs) and franking 
credits 

Issue 
Is an SMSF trustee that acquires shares in a listed public company under an LRBA denied an 
entitlement to franking credits applicable to franked dividends subsequently paid to the SMSF?  

https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/Non-arm-s-length-limited-recourse-borrowing-arrangements/
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/News/Non-arm-s-length-limited-recourse-borrowing-arrangements/


SIRN Technical Issues meeting 10 November 2015 – Key Messages 

 

 

Page 3 of 6 

 

Discussion 
The discussion referred to a case study published on the ATO website that considered the 
application of the qualified person rules in the context of the arrangements described in the 
ATO’s Taxpayer Alert 2015/1: Dividend stripping arrangements involving the transfer of private 
company shares to a self-managed superannuation fund.   
 
The case study stated that an SMSF acquiring shares in a private company under an LRBA as 
part of one of the arrangements described in TA 2015/1 would be denied franking credit offsets in 
relation to any franked dividends received on the shares. The basis for the view in the case study 
being that the SMSF would not be a ‘qualified person’ because the existence of an LRBA for the 
purchase of the shares meant that risks in relation to the shares were significantly diminished.  

Outcome 
The ATO advised that the case study and the specific issue about entitlement to franking credit 
offsets for shares purchased under an LRBA had been escalated for further consideration by 
ATO technical specialists in this area. 
 
The ATO advised that the case study referred to would be removed from the website pending 
clarification of the ATO’s position. The case study was withdrawn on Thursday 10 December. 

Agenda Item 4: Life interest pensions 

Issue 
Whether a ‘life interest’ pension would breach the Superannuation Industry (Supervision) 
Regulations 1994 

Discussion 
A number of different scenarios in which a ‘life interest’ pension may be provided were discussed. 
 
It was recognised that the application of the relevant SIS Regulations would turn upon the 
specific facts and circumstances in an individual case and a proper consideration of the issue 
would require some specific examples.   

Outcome 
SIRN members that had specific concerns about this issue agreed to provide some sample trust 
deeds involving life pensions so that the interpretation and application of the relevant SIS 
Regulations could be given some more detailed and specific consideration. 

Agenda Item 5: Buy/Sell insurance – ATOID 2015/10 

Issue 
Concerns were raised with the ATO view in ATO ID 2015/10 which concludes that a buy/sell 
agreement is a breach of the sole purpose test 

Discussion 
The SIRN membership highlighted that there are instances where a buy/sell agreement may be 
appropriate and in accordance with the sole purpose test in s62 of the SIS Act.  
 
The ATO confirmed that the views expressed in ATOID 2015/10 rest on the particular facts of the 
case and that the pure presence of a buy/sell agreement would not automatically lead to a breach 
of the sole purpose test. 

Outcome 
The ATO agreed to review and revise its web guidance material to make it clear that the 
presence of a buy/sell agreement, on its own, does not result in a breach of the sole purpose test. 

https://www.ato.gov.au/law/view/document?docid=AID/AID201510/00001
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Agenda Item 6: Work Test & Excess Non Concessional Contributions 

Issue 
1. For members over the age of 65 can the work test be satisfied at any time during the 

financial year or must it be satisfied prior to the contribution being made? 
 

2. Assuming the work test can be satisfied at any time during the relevant year, what is the 
expectation with regards to refunding contributions should the work test ultimately not be 
satisfied after contributions are received? 

 
3. Would the ATO look to apply anti-avoidance provisions to an arrangement whereby a 

superannuation member deliberately exceeds their non-concessional contribution cap to 
reduce or eliminate their taxable component? 

Discussion 

1. Work test 
The ATO confirmed that it had recently commenced a review of these issues, including 
consultation with APRA and welcomed a broader industry perspective on whether meeting the 
‘work test’ for members over 65 prior to making personal contributions was impeding members 
saving for their retirement. The ATO signalled that it would be happy to consult further on the 
application of the ‘work test’ if a systemic problem was identified. The majority of the SIRN 
membership did not believe this was a significant issue. 

2. Return of excess contributions 
The ATO subsequently confirmed that in accordance with the SIS Regs, contributions received 
inconsistent with the work test requirement, must be returned within 30 days of becoming aware. 
The application of this regulation will be fact driven but the ATO generally considers a member 
aware that a contribution is in breach of the law when they become aware of the contribution 
itself. This will generally be on the day the member receives the contribution so in an SMSF, 
where all members are also trustees, contributions that the fund cannot accept should not be 
made at all. For more information go to ato.gov.au and search for QC 21807. 

3. Application of Part IVA 
The ATO advised that Part IVA could apply to these types of arrangements in some instances. 
However, each individual case would need to be considered on its own facts.  
 
SIRN members raised for discussion previously issued ATO guidance material on re-contribution 
strategies. The ATO confirmed that as there may be a ‘tax benefit’ in certain circumstances, it is 
open to the Commissioner to consider the anti-avoidance provisions to this arrangement, 
particularly where the behaviour is seen as repetitive or where the tax benefit is evident 
immediately. 

Outcome 
The ATO agreed to review and consider appropriate updates to existing web guidance material 
relevant to each of the matters discussed. 

Agenda Item 7: Exempt Current Pension Income (ECPI) and partial segregationof 
assets 

Issue 
Can an SMSF asset be partially segregated for the purposes of reporting ECPI using the 
segregated method under the ITAA 1997? 

Discussion 
The ATO confirmed its view originally published in TD 2013/D7, that an asset cannot be partly 
invested, held or dealt with partly for the relevant sole purpose and partly for another purpose. 
Furthermore, part of an asset cannot be invested, held or dealt with for the relevant sole purpose, 

https://www.ato.gov.au/printfriendly.aspx?url=/Super/Self-managed-super-funds/In-detail/SMSF-resources/SMSF-technical/Returning-contributions/https://www.ato.gov.au/printfriendly.aspx?url=/Super/Self-managed-super-funds/In-detail/SMSF-resources/SMSF-technical/Returning-contributions/
http://atolaw/151016170545/FullScreen.htm?DocID=DXT%2FTD2013D7%2FNAT%2FATO%2F00001&PiT=99991231235958&Database=ATO


SIRN Technical Issues meeting 10 November 2015 – Key Messages 

 

 

Page 5 of 6 

 

and another part of the asset invested, held or dealt with for another purpose. The majority of 
SIRN members did not raise concerns, recognising that this was a sensible approach.  
 
The ATO’s practical approach permitted with bank accounts in TD 2014/7 was raised for 
discussion in support for a similar pragmatic approach to be considered to allow the partial 
segregation of real property.  
 
The ATO confirmed that the segregation provisions apply at the level of each single, discrete, 
indivisible asset at law and that generally each title to real property was an asset for the purposes 
of segregation. 

Outcome 
SIRN members were keen for the ATO to better communicate its view following the withdrawal of 
TD 2013/D7. The ATO agreed to consider updating existing web guidance material.  
 
The ATO also agreed to discuss this matter further with members of the Tax Institute, if Tax 
Institute members have some residual concerns about the issue.  

Agenda Item 8: Other issues 

The following issues were briefly discussed. 

i. Conditions of release  
There was general discussion on this point with the ATO emphasising the importance of 
the preservation rules in the SIS Regulations. There was consensus that each individual 
case would need to be determined on its own facts.  

ii. Administration of catch up minimum pension payments  
SIRN members were referred to ato.gov.au SMSFs: Minimum pension payment 
requirements – frequently asked questions for guidance on when it was appropriate to 
record an underpayment of a pension as an ‘accrual’ in the accounting records of the 
fund. 

iii. Pension rollovers/transfers 
The ATO confirmed that a superannuation income stream benefit cannot be rolled over 
from one fund to another. The superannuation income stream must first be commuted, in 
whole or in part, into a superannuation lump sum. 

iv. SMSFs acquiring Employee Share Schemes (ESS) 
A specific scenario was not submitted for consideration. The ATO confirmed that 
guidance about ESS is available on www.ato.gov.au. 

v. Exchange traded funds (ETFs) 
The ATO’s preliminary view was that provided the acquisition was at market value, an 
ETF traded on the Australian Stock Exchange (ASX) would be a permissible acquisition 
from a related party. 

 
It was agreed that the following additional items would be discussed directly with SIRN member 
Meg Heffron out of session: 

vi. Segregated versus unsegregated method in calculating Exempt Current Pension Income 
(ECPI) 

vii. Cessation of separate superannuation interest 

viii. Defined benefit pension minimum pension requirements and ‘anniversary dates’ 

ix. In-specie pension payments and partial commutations 

x. Actuarial requirements and s295-390 

http://atolaw/151018224033/View.htm?Source=SearchResponse.htm&DocID=%22TXD%2FTD20147%2FNAT%2FATO%2F00001%22&sTitle=%20TD%202014%2F7&sSource=Search&Display=category&Order=find&sType=User&t1=TD%202014%2F7&f1=whole&v1=exact&Searched=20151018224022&sEdited=20151018224022&PiT=99991231235958&SearchArchived=false&cTitle=ATOlaw&SavedCategory=A%2BB%2BC%2BD%2BE%2BF%2BQ%2BG%2BH%2BI%2BJ%2BN%2BO%2BY%2BZ&cFocus=F&numberOfTerms=2&cFocus=F&recNumber=1&TotalResults=1&buffer=wipe
https://www.ato.gov.au/printfriendly.aspx?url=/Super/Self-managed-super-funds/In-detail/SMSF-resources/SMSF-technical/SMSFs--Minimum-pension-payment-requirements---frequently-asked-questions/
https://www.ato.gov.au/printfriendly.aspx?url=/Super/Self-managed-super-funds/In-detail/SMSF-resources/SMSF-technical/SMSFs--Minimum-pension-payment-requirements---frequently-asked-questions/
http://www.ato.gov.au/
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