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1. INTRODUCTION 

Striking a balance between providing for a spouse and children from a previous relationship is 
a challenge many of us as professional advisers have encountered. As advisers, careful 
advice needs to be given to clients outlining their obligations, risks and the consequences of 
their instructions and intentions. Blended families are more prone to dispute than is the case 
with first relationships and face a range of challenges, practically and legally. Superannuation, 
estate planning and family law disputes can often be avoided with proper planning and 
strategic decision making.  

This paper covers: 

- what is a blended family? 
- issues associated with estate planning for blended families; 
- strategies considering the blended family characteristics; 
- control issues for testamentary trusts and existing trusts; and 
- additional steps to ensure the testator’s wishes are carried out. 

2. WHAT IS A BLENDED FAMILY? 
 

The expression “blended family” in the context of estate planning refers to one in which either 
or both of the testator or the spouse of the testator has been involved in a previous 
relationship and one or more children have been born from these other relationships.  

 
Examples of blended families can include: 

 
- Husband and wife each marry for the second time. Both have children from their first 

marriages and then they have two more children; 

- A widow, with two children, marries for a second time and has another child with her new 
husband; 

- Husband and wife do not divorce, but husband enters into de facto relationship and has a 
child outside the marriage. 

 
Blended families, which by definition can only arise after a previous relationship resulting in 
children has ended, are more prone to dispute than is the case with “first” families. For 
example a child may harbour dislike for a second spouse, or for children of that second 
spouse. In the case of Re the Will of Fernando Masci,

1
 a husband appointed a son of his first 

marriage as executor along with his second wife’s daughter from a previous marriage. Not 
only had the will been written with a will kit and was virtually indecipherable, the two executors 
were unable to work co-operatively, meaning the matter was dragged before the Queensland 
Supreme Court.  

 
Further, since the case of Re Cook and Maxwell; Ex parte C,

2
 at common law, it is 

established that where any marriage terminates by divorce or death of one of the parties to 
the marriage, the step-parent/stepchild relationship is also terminated. Therefore, there is a 
greater likelihood of a disproportionate distribution of estate assets originally sourced from a 
deceased to persons other than their lineal descendants in blended family succession. This 
increases the risk of dispute, and necessitates careful planning and structuring to ensure that 
messy family fights are kept to a minimum after death. 

 
As these examples demonstrate, the structures of blended families are many and varied and 
quite commonly the relevant facts will be unique, thus rendering a “one size fits all” approach 

                                                      

1
 [2014] QSC 281. 

2
 [1985] HCA 47 
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inapt. What might be a suitable approach and plan for one client could well be a disaster for 
another; every client has a different set of circumstances and personal goals, which ultimately 
will shape their estate plan. This paper aims to provide some assistance when it comes to this 
planning in relation to blended family estate assets. Many of the recommendations made will 
be relevant for all families, but it must be remembered that in blended families, the risk of 
disagreement is greater, as is therefore the need to plan carefully and consider all available 
options.3 
 
(For the abundance of clarity, in this paper, the reference to a spouse refers to the testator’s 
second spouse and reference to children refers to the testator’s children from a previous 
relationship.) 

3. THE ISSUES ASSOCIATED WITH ESTATE PLANNING AND BLENDED FAMILIES 
 

 
 
Some of the issues involved associated with estate planning and blended families are 
immediately identifiable from the case study illustration above.4 
 
In this case study we have an existing relationship between Jay and Gloria and one child from 
that relationship being Joe. 
 
Jay is divorced and has two adult children from that first relationship, Claire and Mitchell. 
Further, Jay and his former spouse have already provided for all of Claire and Mitchell’s 
education needs and have also provided funding towards the purchases of their family 
homes. 
 
Gloria has one minor child with her former spouse – Manny. Gloria’s former spouse passed 
away during their relationship. 
 
In the case study illustration above, the majority of the family wealth belongs to or is 
controlled by Gloria. However, for the purpose of some of the other strategies considered 
later in the paper, scenarios where that wealth is held or controlled by Jay will also be 
considered.   

                                                      
3
 See for further information Robert Jeremiah, Blended Family Estate Planning: how to avoid disputes after death, TEN The Second Annual Blended 

Families Symposium, 12 November 2015 

4
 Whilst the case study participants may be familiar to those who have watched a popular US sitcom, the base facts have been altered to illustrate some of 

the key issues that need to be considered when undertaking an estate planning exercise for a blended family. 
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3.1. Identification of the source of wealth 

The first issue being addressed is the source of the wealth. That is, are we addressing wealth 
held personally by the individuals or alternatively controlled by them and held by other 
entities? Further, does that wealth belong to or is controlled by only one of the parties to the 
current relationship? 
 
The source of the wealth has an important bearing on the ability of the individuals to achieve 
their estate planning objectives and how each of the parties to the relationship view or 
consider the appropriate manner in which that wealth is to be passed to the children of the 
current and previous relationships. 

3.2. Identification of circumstances that led to the new relationship  

The circumstances of the dissolution of the prior relationships is an important consideration, 
as it may provide an indication as to what provision has already been provided for the children 
of the former relationship. 
 
That is, in the circumstances of the death of a former spouse during the course of that prior 
relationship, there may be an expectation that the inheritance or a large proportion of it is to 
be provided to the children of that former relationship. Alternatively, those children may 
already be provided for through the establishment of testamentary trusts under the will of the 
former spouse or through direct gifts made to them. 
 
In the case of a divorced spouse, consideration needs to be given as to whether there has 
been a formal property settlement and whether it is anticipated that that former spouse will be 
providing for the children of the first relationship in their estate planning. 

3.3. Identification of previous disposals of wealth  

To some extent, the identification of previous disposals of wealth is linked to the above 
consideration of the dissolution of prior relationships. 
 
That is, part of the wealth of the individuals may have been distributed during their lifetime 
already through a property settlement with a former spouse or through the establishment of 
testamentary trusts where capital is reserved for the benefit of lineal descendants. 
 
However, there may be additional disposals of wealth that should be considered. In the case 
study example, the provision of funding support for the purchase of the family homes of both 
Claire and Mitchell would need to be considered. It is important to consider just how that 
funding support has been provided. If it has been provided as a loan, the question then 
becomes whether that is a valid loan such that the asset remains with the individual (or a 
controlled entity) rather than the children, or is the loan arrangement defective such that the 
amount is actually now an asset held by the children. 

3.4. Identification of the financial status and the financial needs of the spouse and children 

The financial status and financial needs of the spouse and children are critical component in 
undertaking the estate planning exercise. 
 
If the current spouse already controls significant wealth and has a steady income stream, 
then the individual can provide greater consideration to leaving wealth for the benefit of their 
children. However, given the nature of entity structures, superannuation and significant wealth 
of couples being tied up in the value of the family home, it is often important to specifically 
provide for the accommodation and lifestyle support of the spouse, particularly when age and 
health issues are also considered. 
 
A further consideration is the needs of the children. In the case study example, both Claire 
and Mitchell are adult children with their own families, homes and have completed education. 
This is to be contrasted with the stepchild Manny who still has accommodation and education 
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needs and the infant Joe, who has had no provision made for him as yet and will need 
significant support throughout his lifetime if his parents were to prematurely pass away. 

3.5. All the usual things! 

This then leaves all the usual things requiring consideration. In particular, the nature of joint 
investments and family business structures provide significant challenges in a simple nuclear 
family situation and even greater complexity when considered in light of a blended family. 
 
Some of the issues to be considered include: 

 Who is to be involved in the business/investment? 

 How are those not involved in the business/investment to benefit? 

 What proportion is the business/investment of the total family assets? 

 Is the business/investment in one or several entities? 

 Are there other passive non-business assets held by the entities conducting the 
business? 

 Is it feasible to distribute those non-business assets (tax and stamp duty)? 

 Can the passive non-business assets be sufficiently protected from the business 
activities? 

 In dividing the estate should a risk factor be placed on the value of the 
business/investment? 

 How should the business/investment be valued in allocating the pool? 
 
At the issues identification stage, it is important to be able to identify the nature of those 
business and investments, the structures through which they are conducted, the participation 
of family members in the relevant businesses and investments and the current and potential 
future value of those assets. 

3.6. Who is to benefit 

A critical element of estate planning for the blended family is to then identify and prioritise 
those people that are intended to benefit from the estate. So consideration must be given to: 
• The spouse. 
• Children of the current relationship (second children). 
• Children of the former relationship (first children). 
• Any step-children. 
• The former spouse. 
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3.7. An example: Hitchcock v Pratt  

There are many case examples that outline the issues associated with blended families and 
estate planning however none more public than Hitchcock v Pratt5 (Hitchcock case). 
 
The Hitchcock case is a good example of the kind of disputes that can arise in blended 
families when the interests of second spouses, partners, and/or children from subsequent 
relationships are involved. 

 
The case involved the family of the late Richard Pratt, the successful Australian business 
person. His wife Jeanne Pratt was executrix of his estate when he died in 2009, but he was 
also survived by his mistress, Sharilea Hitchcock and her daughter Paula Hitchcock. 

 
Mr Pratt died in Victoria. His estate was comprised of no real estate and all his personal 
estate assets were located in Victoria. The Hitchcocks (the plaintiffs), who lived in NSW, 
claimed that they were entitled under family provision orders to a share of the estate. 
Further, they claimed that four properties, which were located in NSW and had corporate 
owners, should have formed a part of the so-called “notional estate” of Mr Pratt pursuant to 
section 80 of the Succession Act 2006 (NSW) (the Act). 

 
The question in relation to the notional estate issue for Brereton J was whether or not there 
had been a “relevant property transaction” pursuant to s 75 and s 76 of the Act. Section 76 
read as follows: 

 
“(1) The circumstances set out in subsection (2), subject to full valuable consideration not 
being given, constitute the basis of a relevant property transaction for the purposes of 
section 75. 

 
(2) The circumstances are as follows: 

 
(a) if a person is entitled to exercise a power to appoint, or dispose of, property that 

is not in the person’s estate and does not exercise that power before ceasing 
(because of death or the occurrence of any other event) to be entitled to do so, 
with the result that the property becomes held by another person (whether or 
not as trustee) or subject to a trust or another person (immediately or at some 
later time) becomes, or continues to be, entitled to exercise the power...”. 

 
The argument advanced by the plaintiffs was that Mr Pratt had sufficient de facto control 
over the properties that, for the purposes of s 76(2)(a), he had not exercised a power to 
appoint or dispose of those properties with the result that another person continued to be 
entitled to exercise that power.

6
 

 
The four properties which were the subject of the litigation were held by various subsidiary 
companies in a complex corporate structure. The structure was overseen by the entity Pratt 
Group Holdings Pty Ltd (PGH Ltd), which was the trustee of the Pratt Family Holdings Trust 
(PFH Trust). Mr Pratt and Jeanne Pratt (the defendant) were the only directors of the 
subsidiary companies. Mr Pratt, however, was not a director of PGH Ltd, though he did 
beneficially own the two shares in that entity, in the sense that they were held by other 
companies on trust for him. 

 
Brereton J determined that it was “at least arguable” that Mr Pratt had the legal capacity to 
control PGH Ltd as trustee of the PFH Trust through his beneficial shareholding.

7
 This 

meant that Mr Pratt had an entitlement to exercise discretions as to distributions of income 
and capital of the trust. However, this entitlement extended only to trust income and to the 
capital, which consisted of shares only. All of those shares were personal property located in 
Victoria. As such, Mr Pratt did not have an entitlement to dispose of the NSW real estate in 
his capacity as “arguable” controller of the PFH Trust. 
 

                                                      
5
 [2010] NSWSC 1508 

6
 Ibid [25]. 

7
 Ibid, [37]. 
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Brereton J further noted that, given that Mr Pratt had not exercised his power to appoint 
income or capital before his death, PGH Ltd would have continued to be entitled to exercise 
that power. But because both Mr Pratt and Paula Hitchcock were members of the excluded 
class of the PFH Trust and Sharilea Hitchcock was not a member of any class of 
beneficiaries, no distributions could have been made in their favour. Importantly, the PFH 
Trust deed could not be varied in such a way as to enable a benefit to be provided to any 
member of the excluded class. 

 
For these reasons, the plaintiffs’ claims were ultimately dismissed.  

 
To speculate on whether this dispute could have been mitigated by an open style of family 
meeting, discussed more below, may be spurious, particularly given the complicated nature 
of the Pratt corporate structure, and the subsequent claims made against the estate by other 
individuals.8 Indeed, in July 2015, it was reported that the Hitchcocks had reached a 
settlement with Jeanne Pratt for an undisclosed sum in relation to Mr Pratt’s estate.

9
 

4. STRATEGIES CONSIDERING THE BLENDED FAMILY CHARACTERISTICS 
 
The Hitchcock case is a good reminder that that prudent preparation and implementation of 
asset protection and succession planning measures can assist in mitigating disputes after 
death.  
 
A majority of clients with a blended family will want to provide a majority of their wealth to their 
children. The difficulty and guidance they require is usually how to provide for their spouse. 
Some strategies used to provide for spouses are discussed below. 

4.1. Testamentary life interest 

A testamentary life interest can be an effective strategy for a testator in a blended family, 
where assets have been brought into the marriage and the testator wishes to pass those 
respective assets to his/her children. 
 
A life interest can be granted over the entire estate or a particular asset. More often than not, 
a life interest is created over the principal place of residence of the testator to ensure that the 
testator can provide a place for the surviving spouse to live for their lifetime. Upon the death 
of the spouse, the property is usually then shared amongst the testator’s children. 
 
- Capital Gains Tax (CGT) exemption 

The creation of a life interest in the main residence will ensure the property of the testator 
continues to maintain the CGT exemption. Under section 118-195 of the Income Tax 
Assessment Act 1997, a capital gain or a capital loss made from a CGT event in relation 
to the deceased’s main residence is disregarded if: 
 
1. the deceased acquired the property after 19 September 1985 and it was the 

deceased’s main residence immediately before death and not used to produce 
assessable income; or 
 

2. the deceased acquired the dwelling before 20 September 1985; and 
 

3. the sale or transfer of the property is within 2 years of the date of death of the 
deceased; or 

 
4. the property was from the date of death of the deceased until the sale or transfer, the 

main residence of: 

                                                      
8
 See for further information Robert Jeremiah, Blended Family Estate Planning: how to avoid disputes after death, TEN The Second Annual Blended 

Families Symposium, 12 November 2015 

9
 Andrew Hornery, ‘Shari-Lea Hitchcock and daughter Paula settle claim over Richard Pratt's will’ The Age (online), 16 July 2015 

<http://www.smh.com.au/lifestyle/celebrity/private-sydney/sharilea-hitchcock-and-daughter-paula-settle-claim-over-richard-pratts-will-20150716-
gidgxp.html> 
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a. the deceased’s spouse; 
b. an individual with a right to occupy the dwelling under the will; or 
c. a beneficiary to whom the dwelling passed under the will of the deceased.10 

 
- Other considerations 

When drafting life interest clauses, careful consideration will need to be given to who will 
be responsible for the payment of expenses and maintenance of the property. Is this a 
cost to be borne by the estate or the spouse personally? If the costs are borne by the 
estate, then where will these funds come from? Care will also need to be given to who will 
manage the life interest so as to avoid the possibility of a conflict or beneficiaries being 
caught up in disputes with the spouse.  
 

- Alternative accommodation 
Providing for flexibility with the life interest is paramount to ensuring the life interest 
accommodates the spouse as was intended by the testator. A life interest is just that, an 
interest for the life of the spouse. It is rare that the spouse’s circumstances will not 
change during their lifetime and their accommodation needs may change as they get 
older. Therefore flexibility needs to be drafted into the life interest provisions so as to 
allow for the purchase of another home in substitution for the original property and / or to 
fund the entry into an assisted care facility. 
 

- Is the life interest enough? 
An issue that is also worth considering here is whether providing a life interest over the 
main residence of the testator is adequate provision for the spouse. In the decision of 
Luciano v Rosenblum11, Powell J made the statement that it is a testator’s duty to a widow 
to ensure she is secure in her home, to ensure she has an income sufficient to live in the 
manner to which she is accustomed, and to provide a fund to meet unforeseen 
circumstances. What is considered as adequate provision will of course depend on the 
size and nature of the estate of the testator as well as the composition of the blended 
family. 

4.2. Superannuation 

The largest asset for many individuals considering their personal succession is their 
superannuation. Superannuation death benefit is not an asset that automatically forms part of 
the testator’s estate (and dealt with under the will). Superannuation benefits can be paid to 
the estate if the superannuation trustee is compelled to make such a payment (for example 
under a binding death benefit nomination – discussed below) or if the trustee exercises its 
discretion in favour of the estate. Therefore, thoughtful consideration needs to be given to this 
asset when balancing the competing interests of the spouse and children of the testator. 
Various strategies may be used to access superannuation benefits to provide for a blended 
family, some of which are outlined below. Although beyond the scope of this paper, as the 
potential taxation consequences of each strategy are very different, they should be 
considered as part of the testator’s estate plan depending upon what their priorities are (for 
example, certainty, tax, asset protection).  

 
- Binding death benefit nomination (BDBN) 

A valid binding death benefit nomination (BDBN) is an effective method of ensuring the 
members’ death benefits are paid to persons to whom the member intends. A BDBN is 
also an effective way for the member to pay their death benefits directly to their spouse 
and keep the funds outside of the estate and therefore outside of the pool of assets open 
to claims against the estate.  
 
Many BDBNs are drafted in a simplistic manner (eg I give all of my superannuation 
benefits to my spouse). Such BDBNs can be inadequate. For example, they do not 

                                                      
10

 Angela Cornfor-Scott, Double double toil and trouble: Blending the ingredients necessary for a successful modern blended family will, TEN The 2nd 
Annual Blended Families Symposium, 12 November 2015 

11
 [1985] 2 NSWLR 65 



Estate Planning and Blended Families 8 

2016 The Tenth Annual Estate Planning Conference (Television Education Network) © SLADEN LEGAL 

contain a cascading clause (eg all of my benefits to my spouse but if my spouse dies 
before me to my children or to my legal personal representative). In a blended family 
context, a carefully drafted tailored BDBN can allow the testator to achieve certainty and 
flexibility.  

 
- Lump sums, death benefit pension and reversionary pensions 

There are a number of considerations that must be considered when dealing with 
superannuation benefits. These include: 

o Whether the proposed recipient can be paid a death benefit – ie are they a 
dependent under the Superannuation Industry (Supervision) Act 1993 (SIS Act); 

o What form can the death benefit be paid – certain persons can only receive lump 
sums (eg the legal personal representative/estate and non-disabled children aged 
25+; 

o Whether the death benefit will be taxed in the hands of the recipient – this will 
depend on the form of the payment, whether the recipient is a “death benefits 
dependent” within the meaning of section 302-195 of the Income Tax 
Assessment Act 1997) and for pension death benefits the age of the 
deceased/recipient; 

o Whether the payment of a death benefit will trigger capital gains tax to the 
superannuation fund; 

o Whether the trustee has the discretion to pay the benefit or whether they are 
compelled to pay it. For example, under the BDBN and a reversionary pension 
the payment of a death benefit is automatic, meaning there is no decision for the 
trustee of the SMSF to make. This can be an effective way to remove the 
trustee’s discretions in choosing the recipient of a death benefit payment.12 

o For death benefit pensions and reversionary pensions who will receive the death 
benefits upon the death of the recipient of the death benefit pension -  eg if a 
pension is paid to a second spouse then upon the death of the second spouse 
will the remaining capital be paid to the original member’s children/estate or the 
second spouses’ children or estate. If it is the former, then a “life interest” pension 
and/or a mutual will could be used. 

 
 

- Withdrawing benefits before death 
When the testator is aged 60 or more, they could consider withdrawal of superannuation 
benefits immediately prior to the death of the testator or under a superannuation specific 
Enduring Power of Attorney. This allows for certainty that the assets will pass under the 
will, or alternatively the funds could be placed into a joint account with the spouse passing 
by way of survivorship. 

4.3. Segmenting capital generally 

As noted at part 3.1 above, a critical part of the estate planning exercise is an identification of 
the sources of wealth. Further, as noted at part 3.4 above it is important to identify financial 
needs.  
 
Where possible, the information obtained as a result of the analysis at part 3 above can be 
used to identify particular assets that may be used to meet specific needs of beneficiaries and 
the testator can then consider: 

 using capital to fund one or a number of testamentary trusts; 

 capital being identified and quarantined such that control can be relinquished at different 
times without exposing the asset base (by means such as the gifting of assets to inter 
vivos discretionary trusts); 

 specific investments being passed to one or more testamentary trusts for the benefit of 
children of first relationship; 

 making specific gifts to step-children; and 

                                                      
12

 Scott Hay-Bartlem, Where did it go? Superannuation, Death Benefits and Blended Families, TEN The Second Annual Blended Families Symposium, 12 
November 2015 
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 making specific assets (such as main residence after end of fife interest) or the residue of 
the estate to be transferred to a testamentary trust for the benefit of the children of the 
current relationship.13 

4.4. Segmenting capital and the single discretionary trust 

Where it is not practicable for adult children to jointly manage a family discretionary trust (i.e. 
given blended family issues, differences in the age of the children, family relations or 
location), it may be possible to achieve a trust split depending on the terms of the trust deed. 
A trust split would involve separate trustees managing particular assets in the trust. It would 
be necessary to consider the commercial and practical ramifications of this course of action, 
including any tax consequences (such as stamp duty), and private binding ruling from the 
Australian Taxation Office and the relevant state revenue office, if required.14 
 
In structuring a trust split consideration, needs to be given to the distinction between the 
management or administration of the trust, who is to benefit from the trust and whether 
anyone holds an equitable entitlement as against the trust. 
 
By separately identifying each of these aspects of the trust relationship it may be possible to 
craft a trust split such that management and administration rests with the adult child best 
suited to operate the business activities, while still providing security for and ensuring an 
appropriate share of the income and capital is appointed to and is administered for the benefit 
of the other children without incurring adverse taxation consequences. 
 
For example, a gift and loan and mortgage type of structure may be able to be applied to fund 
the trust estate (if commercially feasible in a particular family situation). That enables some 
protection of the equitable entitlement to the trust assets without creating a new trust for 
Federal or State tax purposes. 
 

 
The practical, commercial and tax issues must be considered in relation to the appointment of 
capital/creation of entitlement. In particular, consideration needs to be given to the liquidity of 
the assets held by the trust; the validity of the entitlement created; the provisions of the trust 
deed in either permitting or prohibiting the structure; capital gains tax considerations and 
Division 7A Income Tax Assessment Act 1936 implications (amongst others). 
 
 

                                                      
13

 But note in NSW the “notional estate” provisions may be applied to defeat any of the suggested gifts. 

14
 See, eg, Paul Hockridge, Managing the Control of Family Trusts to Avoid Asset Dissipation, TEN The First Annual Asset Protection Conference, 26 

October 2012, p. 184. 
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4.5. Extracting capital and the single testamentary trust. 

One tool that may be employed as a means of enlarging the estate of a testator who has a 
discretionary trust and insufficient personal wealth to provide for a minor child is to create a 
credit entitlement or loan in the trust in favour of the testator as beneficiary which upon death 
may be called up by the testator’s executors as a debt due to the estate. Such a strategy 
would enable the testator to access some trust assets whilst vesting control of the remaining 
trust assets in say, the adult children.

15
 

 
The advantage of this strategy is that trust distributions to a minor from a testamentary trust 
are taxed at adult marginal rates whereas those from inter vivos discretionary trusts are not. 
Furthermore, this strategy also enables the adult children to benefit from and control the trust 
assets, which is an especially important consideration if the family trust operates a business 
or holds business property and at least one of the adult children is engaged in the business. 
 
A similar arrangement was used in the case of Fischer v Nemeske Pty Ltd16. Whilst the 
appointment of the asset revaluation reserve to the individuals (and hence it becoming an 
asset of the estate) was upheld in the decision of the NSW Court of Appeal, the decision was 
appealed to the High Court of Australia. The appeal was heard on 2 December 2015 and 
judgment reserved. Advisers should pay careful attention to the decision of the High Court if 
the intend to implement similar strategies in the future. 

4.6. Other strategies to address the minor beneficiaries 

Another useful tool is the creation of testamentary trusts for minor children which are 
structured such that income is to be applied first for a minor child, ensuring that their needs 
are met. The terms of the will can also provide for the creation of a superannuation proceeds 
trust which will ensure that minor children are favoured where superannuation benefits are 
paid to the estate. This is a powerful tool for guaranteeing that minor children are well looked 
after, as superannuation is often the largest asset of a testator. 

 

                                                      
15

 Morton, A. Balancing Super and Family Trust Issues in Blended Families, TEN, 20 March 2014, pg 7. 

16
 [2015] NSWCA 6. 
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If a minor child has particular accommodation needs, a separate testamentary trust to deal 
with property allowing a minor child to continue to live in a main residence can be set up in 
the will. For example, in the event that both members of couple with three children (one of 
which is a minor) pass away, the minor child could be permitted under the terms of the trust to 
continue to live in the family residence until they each reach 21 years of age, upon which time 
the property can then be sold and the proceeds split equally between the three children.  

 
As discussed above, BDBNs are a useful method of estate planning and can be very 
beneficial in the right circumstances. One of these situations includes directing the death 
benefits to minor children, which has taxation advantages. Pursuant to section 302-195 of the 
Income Tax Assessment Act 1997, a deceased person’s child, aged less than 18 is 
considered to be a death benefits dependant. However, the downside is that the minor child 
will potentially control the benefits once they turn 18 (and will once they turn 25 when the 
pension must be commuted). This can result in a competing consideration of best tax 
outcome vs best asset protection/control outcome.  
 
Special rules apply to children aged 18+ which mean that pension benefits can only be paid 
between 18-25 if they are financially dependant on, or an interdependent of, the deceased at 
the time of his/her death.

17
  

 
The tax treatment of the death benefit paid to a child will depend on the form of the payment, 
whether they are a death benefits dependent and for pensions the age of the deceased and 
child.  
 
As noted above, pensions paid to any child must be commuted once the child turns 25 
(unless the child is disabled). 

5. CONTROL ISSUES (TESTAMENTARY TRUSTS AND EXISTING TRUSTS) 
 
Trust assets are not governed by the testator’s will. The challenge for estate planners is to get 
the right combination of persons as trustees, directors, shareholders, appointors and 
beneficiaries and, in appropriate cases, to customise the terms of the trust deed and also the 
terms of the constitution of a corporate trustee or appointor in order to ensure control passes 
to the people the original controller or testator intended. This is especially important in 
blended families where the focus is on balancing competing interests between the spouse 
and the testator’s children. Failing to understand succession arrangements of an appointor 
were highlighted in the case of Montevento Holdings Pty Ltd v Scaffidi18 which will be 
discussed in detail by Matthew Burgess during his presentation at this conference. Many 
traps may arise in succession planning matters that involve trusts. If these issues are not 
identified, addressed and resolved even the most sophisticated succession planning structure 
may fail to achieve its objectives in passing control to the next generation and children and 
lineal descendants benefiting from the trusts.  
 
Given that a whole session at this conference is dedicated to this topic  being the session 
presented by Matthew Burgess, this paper will only briefly touch on the estate planning issues 
from a blended family perspective. 

5.1. Combinations of control 

When considering the successive control of existing trusts and testamentary trusts a series of 
options should be looked at and analysed depending on the circumstances of each of the 
testator’s intended beneficiaries. 
 
The most common control options considered are: 

- spouse in control; 

                                                      
17

 Broderick, P, Binding Death Benefit Nominations and Reversionary Pensions, TEN, 21 March 2014, pg 2-3. 

18
 [2012] HCA 48 



Estate Planning and Blended Families 12 

2016 The Tenth Annual Estate Planning Conference (Television Education Network) © SLADEN LEGAL 

- children in control; 

- combination of spouse and children; 

- use of an independent; and 

- majority v unanimous decision making if more than one controller. 

5.2. Issues with differing trigger points for obtaining control 

A particularly important consideration in the context of blended families is the timing of the 
trigger point at which control is passed. 
 
If control of the single trust is passed merely on achieving specific age qualifications, then 
upon the death of the testator, children of the first relationship may take effective control of a 
discretionary trust and administer it to the exclusion of the children of the second relationship. 
 
Issues regarding the segmenting of capital discussed earlier in the paper are critical in 
avoiding this outcome. Alternatively, an independent appointor may be used to provide some 
form of safeguard for the distribution or diminution of the capital of the trust to the detriment of 
the children of the second relationship, or alternatively the children of the first relationship 
may be delayed in obtaining decision-making control of the structure until such time as all 
children may be represented. 

5.3. Use of an independent person 

One way a family can try minimise its involvement in trust disputes and balance the interests 
of the spouse and children of the testator is to nominate an independent into key decision 
making roles (i.e as appointor of a trust).  
 
To protect trust assets from a trustee in bankruptcy of a client and claims in respect of future 
or second marriages or relationships of the client or of their spouse or of their children’s 
relationships, no one natural person should ever be a sole appointor. An independent person 
should be one of the appointors of the trust.   

The independent appointor: 

- must be independent of the relationship and business risks of the key individual.   

- must be able to turn their own mind to any matter to be determined by the appointor (such 
as whether to make a capital distribution) and to make a decision free from influence.  

- should be someone in whom the family has absolute faith and confidence to act in their 
best interests; 

- should not be significantly older than the existing appointors; 

- may be a child of the existing appointors (but if more than one child recommend not be 
the child as this could give the child an unfair advantage over any siblings who are not 
appointors and could also give rise to a perception of undue influence when the existing 
appointors become older); 

- may be a relative of either of the existing appointors such as a brother or sister; 

- may be a trusted friend of the existing appointors; 

- may be a professional adviser of the existing appointors such as an accountant.19 

5.4. Guardian role for Self-Managed Superannuation Funds (SMSF’s) 

The control of an SMSF can be and has been the cause of dispute in blended family contexts. 
One potential strategy to address some of these concerns is to introduce a guardian role 
within the terms of the deed of the SMSF. A guardian role could be designed to allow greater 
flexibility in the control of an SMSF. This may include: 
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- the power to appoint and remove members and trustees; 
- requiring the consent of the guardian before certain actions of the trustee are taken 

(including changing trustees, paying benefits, admitting members, amending the fund 
deed). 

 
The guardian role can be especially important for SMSF’s given that the superannuation law 
limits who can be the trustee or director of the corporate trustee of an SMSF. No such 
restrictions apply to the guardian role. Therefore, this has the flexibility of bringing non-
members into the guardian role (eg. independents or corporations) or not having all of the 
members of the SMSF as guardians (eg. having the children but not the spouse as 
guardians). 
 
In addition, the guardian role gives greater flexibility in succession planning. This includes 
appointing successive guardians and the use of corporate guardians. A guardian role will also 
allow family groups to have consistency of control (eg. the guardians in the SMSF could 
match the appointors in the discretionary trusts(s)).

 20
 

5.5. SMSF corporate trustee stakeholders agreement 

Another tool that could be used in a succession planning context involving an SMSF is a 
SMSF corporate trustee stakeholders agreement. Such an agreement could be designed to 
allow greater control over an SMSF corporate trustee. This includes: 

 the introduction of a guardian role at the corporate trustee level; 

 the ability of guardians to appoint and remove directors and acquire the shares of 
shareholders; 

 regulating the meetings of directors and shareholders; and 

 a dispute resolution procedure for shareholders and directors. 

 
The major drawback of SMSF deeds is the inability to properly deal with a corporate trustee 
and, in particular, the directors and shareholders of a corporate trustee. A SMSF corporate 
trustee stakeholders agreement overcomes this by incorporating many of the provisions 
governing trustees in the SMSF deed into a document which is binding on directors and 
shareholders.

21 

6. ADDITIONAL STEPS TO ENSURE THE TESTATOR’S WISHES ARE CARRIED OUT 
 
In addition to carefully drafted wills, trust deeds and constitutions, consideration ought to also 
be given to further supporting documentation and clauses that can be put in place to go one 
step further in protecting the wishes of the testator.  

6.1. Statement of wishes 

A memorandum or statement of wishes can be extremely helpful for any testator wishing to 
undertake an estate plan, but particularly for those who are part of a blended family. A 
statement of wishes is a less formal document than the will, which can set out any or all of 
the following: 

 
- the reasoning behind the division of the estate as set out in the will; 
- wishes as to how the income and capital of the testamentary trust is to be dealt with; 
- wishes as to how any portion of the estate is to be given to charity; 
- general wishes regarding the executors, for instance the way in which they are to co-

operate; 
- any other non-binding directions to the trustee of the testamentary trusts. 

 
Some of these wishes can also be recorded in the will to ensure that, in the event that a 
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statement of wishes is lost or forgotten, the wishes are listed somewhere else. However, the 
statement can be designed as a confidential document containing specific instructions to the 
trustee of the testamentary trusts, as to the administration of those trusts.  Further, it may not 
be appropriate in the circumstances of a particular family (e.g. the family of the late Richard 
Pratt) for such wishes to be included in the will or made known to all members of the family. 

 
For blended families, statements of wishes are crucial, in that there is often a disproportionate 
distribution of estate assets. Clearly setting out the reasons for this disparity in a statement 
may mitigate the likelihood of a testator family maintenance claim down the track. 

6.2. Binding Financial Agreements (BFA’s) 

Binding financial agreements (BFA) are another common tool used in estate planning for 
blended families. Section 90H of the Family Law Act 1975 provides that a BFA that is 
binding on the parties will continue to operate and be binding on the legal representative 
despite the death of a party to the agreement. Whilst they do not completely prevent an ex-
spouse from coming after the assets, courts

 
will often have regard to BFAs to assist in 

“illuminating the totality of [the] relationship”
22

 and thus assist the executors of the testator in 
defeating a family provision claim. 

 
BFAs ultimately provide another layer of protection for families complicated by their blended 
nature. 

 
An extensive review of BFAs will be covered in session 4 of this conference by Robert 
Monahan. 

6.3. Family charter or agreement 

It is important that family meetings are held to discuss the proposed succession of the family 
business, the roles of specific family members, the proposed strategic direction of the 
business, and family values. 
 
Families may consider putting in place a board on which the parents and adult children (inter-
generation) could be members to decide on key decisions in respect of the family business. 
Therefore if not all adult children are actively involved in the business there is a formal 
mechanism in which those children who are involved in the business are required to report to 
and obtain the consent of the board for certain agreed matters. 

6.4. Dispute resolution clauses 

When drafting wills, trust deeds, company constitutions or family constitutions, it is critical 
that a dispute resolution procedure is put in place to ensure that a prescribed protocol is 
followed in the event of any disharmony. Most importantly, the purpose of such clauses is to 
resolve disputes as efficiently as possible and keep disputes out of Court. 
 
One suggested form of dispute resolution procedure for settling family issues is set out 
below: 

 
1. First meeting 

The individuals (or individuals representing corporate or trust entities involved in the 
dispute) are to meet as soon as practicable to discuss all elements of the dispute with 
the intention of achieving a resolution. 

 
2. Second meeting 

If the disagreement is not resolved at this initial meeting, then the individuals involved 
should set a date at the end of the first meeting for a second meeting to be held at a 
mutually convenient time after the first meeting (ideally within a fortnight). The second 
meeting would have the same objective as the first – to settle the dispute – but the gap 
between the first and second meetings would give the individuals involved time to 
consider their positions and reflect on how a compromise can best be achieved. 
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3. Appointment of mediator and third meeting 

If the first two meetings fail to produce agreement, a mediator agreed to by the 
individuals involved in the dispute (or, if this cannot occur, their lawyers or 
representatives) should be appointed (ideally within three weeks of the second meeting) 
to chair a mediation at a mutually convenient time (ideally within three weeks of the 
appointment). 

 
4. Appointment of arbitrator and hearing 

If the mediation fails, an arbitrator, being a solicitor or barrister having held a practising 
certificate of the Supreme Court of the state in which the individuals reside for five years 
or more or an accountant who has been a member of either the Institute of Chartered 
Accountants or Australian Society of Certified Practising Accountants, should be 
appointed, ideally within three weeks of the mediation. 

 
Once appointed, the arbitrator should set a date for the hearing of the disagreement to be 
within approximately one month of the date of appointment. If a settlement is not reached 
before the hearing, the arbitrator should make a decision in accordance with commercial 
arbitration legislation which the arbitrator believes to be in the best interests of the family. 
The decision must be binding on the relevant parties. 

6.5. Mutual will agreements 

Mutual will agreements are most commonly used in blended family scenarios as the testator 
often fears that their spouse will amend their will upon the death of the testator and disinherit 
the children. 
 
A mutual will agreement is a contract whereby the parties agree to not change their will during 
their lifetime without the consent of the other party. On the death of the first to die, the mutual 
will agreement states that the surviving party is bound by and cannot change the mutual will. 
 
This may be an effective tool for couples, particularly when the agreement is limited to 
specific assets only and allows for the residue of the estate to be dealt with freely. However it 
is important to note that as a result of the decision of the High Court of Australia in Barns v 
Barns23 mutual will agreements will not oust the jurisdiction of the court to make a decision in 
relation to the assets of the estate pursuant to a testator family maintenance claim. As such, 
the mutual will agreement may have greater force in relation to the moral obligation imposed 
by the agreement rather than the legal agreement.  
 
In this context, save for New South Wales where notional estate provisions exist (as 
mentioned earlier), a better way to ensure the couple’s objectives are met is to ensure that 
there are little assets in the estate that would be subject to the determination of the court 
under a testator family maintenance claim. Subject to federal and state taxes issues, the 
couple should consider transferring assets from natural person individuals to entities not 
subject to the testator family maintenance provisions such as inter vivos discretionary trusts. 

7. CONCLUSION 
 
There is no ‘one size fits all’ solution when it comes to estate planning for blended families nor 
is there a quick and easy safeguard to avoiding disputes from aggrieved beneficiaries. 
 
Proactive succession planning is essential and often includes: 
 
- Careful drafting of the will to accurately capture the testator’s wishes in respect of 

providing for the spouse, ensuring clauses are broad enough to capture changes in the 
spouse’s circumstances. 

- Providing for effective succession of family and business entities through open dialogue 
and transparency with spouse and children will go a long way to preserving family 
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harmony and upholding the testator’s wishes. 
- Identification of the assets held by or controlled by the testator and where appropriate 

consideration of segmenting those assets during the testator’s lifetime. 
- Careful structuring of the role of the appointor both in terms of identity of persons 

undertaking the role, succession should any one of those persons die or be incapable of 
acting and decision making/dispute resolution. 

- Careful structuring of the shareholding in the corporate trustee to ensure shares and 
voting rights are appropriately controlled. 

- Careful drafting of trust deeds and constitutions including the use of appropriate 
dispute resolutions mechanisms. 

- Consideration of additional documents that can be prepared to further support the 
testator’s wishes. 
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