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• Recap - avenues for recovering assets 
• Recent cases 
• Matters to consider when seeking to recover 

from a bankrupt estate or trust
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Recap – avenues for recovery

Common avenues for recovery
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Recap – avenues for recovery

• Undervalued transactions (s120)
• Transfers to defeat creditors (s121)
• Insolvent preferences (s122)
• Superannuation (s128B and 128C)
• Intent to defraud creditors (s172 Property Law Act 

1958 (Vic) & other equivalents)
• Official Receiver powers (s139ZQ and s139ZU)
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Recap – common avenues for recovery

Undervalued transactions:
s120 Bankruptcy Act
• Transfer is void if is in period 5 years prior to 

bankruptcy and transferee gave no consideration 
or consideration that was less than market value

• Exemptions exist
• Limitation period – 6 years
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Presenter Notes
Presentation Notes
EXEMPTIONS does not apply to:	(a)	a payment of tax payable under a law of the Commonwealth or of a State or Territory; or	(b)	a transfer to meet all or part of a liability under a maintenance agreement or a maintenance order; or	(c)	a transfer of property under a debt agreement; or	(d)	a transfer of property if the transfer is of a kind described in the regulations.	(3)	Despite subsection (1), a transfer is not void against the trustee if:	(a)	in the case of a transfer to a related entity of the transferor:	(i)	the transfer took place more than 4 years before the commencement of the bankruptcy; and	(ii)	the transferee proves that, at the time of the transfer, the transferor was solvent; or	(b)	in any other case:	(i)	the transfer took place more than 2 years before the commencement of the bankruptcy; and	(ii)	the transferee proves that, at the time of the transfer, the transferor was solvent.LIMITATION From date of bankruptcy s 127(3)



Recap – common avenues for recovery

Transfers to defeat creditors:
s121 Bankruptcy Act
• Transfer is void if the main purpose in making the 

transfer was to prevent the property from 
becoming divisible among creditors or to hinder 
or delay the process of making property available 
for division

• Defence – good faith and no inference insolvent
• No limitation period
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MAIN PURPOSE can be shown if it is reasonable to infer insolvent or about to become insolvent at the time of transfer and some rebuttable presumptions of insolvency are stipulated  in 121(4A).NO LIMITATION PERIOD – section 127(4) of the Act



Recap – common avenues for recovery

Insolvent preferences:
s122 Bankruptcy Act
• Transfer is void if gives a preference and is within 

specified time period
• For e.g. 6 months prior to creditor’s petition
• Exemptions
• Protections s123
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EXEMPTIONS  - Nothing in this section affects:the rights of a purchaser, payee or encumbrancer in the ordinary course of business who acted in good faith and who gave consideration at least as valuable as the market value of the property; or	the rights of a person who is making title through or under a creditor of the debtor in good faith and who gave consideration at least as valuable as the market value of the property; or	a conveyance, transfer, charge, payment or obligation of the debtor executed, made or incurred under or in pursuance of a maintenance agreement or maintenance order; ora transfer of property under a debt agreement.PROTECTIONS – s123 - Nothing in this Act invalidates, in any case where a debtor becomes a bankrupt:(a)	a payment by the debtor to any of his or her creditors;(b)	a conveyance, transfer or assignment by the debtor for market value;(c)	a contract, dealing or other transaction by or with the debtor for market value; or(d) any transaction to the extent of a present advance made by an existing creditor;if:(e)	the transaction took place before the day on which the debtor became a bankrupt;(f)	the person, other than the debtor, with whom it took place, did not, at the time of the transaction, have notice of the presentation of a petition against the debtor; and(g)	the transaction was in good faith and in the ordinary course of business.



Recap – common avenues for recovery

Superannuation:
s128B and 128C Bankruptcy Act
• A transfer to an eligible super plan is void if it 

would have been available for division among 
creditors and the main purpose of the transfer 
was to defeat such division amount creditors.

• Needs to occur after 27 July 2006.
• No time limitation
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Presenter Notes
Presentation Notes
MAIN PURPOSE s128B(2) – by bankruptSections 128B(2) and (3) provide that the main purpose can be established if it can be reasonably inferred that the transferor was or was likely to become insolvent and that regard can be had to the pattern of contributions to superannuation prior to the bankruptcy to see if a transfer is out of character. REBUTTABLE PRESUMPTION OF INSOLVENCY For the purposes of this section, a rebuttable presumption arises that the transferor was, or was about to become, insolvent at the time of the transfer if it is established that the transferor:	(a)	had not, in respect of that time, kept such books, accounts and records as are usual and proper in relation to the business carried on by the transferor and as sufficiently disclose the transferor’s business transactions and financial position; or	(b)	having kept such books, accounts and records, has not preserved them.Section 128C – by third party TIME LIMITATION  - None s128D(1) 



Recap – common avenues for recovery

Intent to defraud creditors:
S172 Property Law Act 1958 (Vic) & ors

• Every alienation of property made with intent to
defraud creditors, shall be voidable, at the instance
of any person thereby prejudiced.

• Defence - valuable consideration
and in good faith or good faith 
no notice of the intent to defraud

• Operative from 15 October 2007.
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Not limited to bankruptcy trustees or the official receiver.Higher evidentiary bar as “intent to defrad”.Other actions also available  e.g. Constructive or resulting trust – Baumgartner v Baumgartner and Muschinski v Dodds Section 139D Bankruptcy Act – Order relating to property of entity other than a natural person



Recap – common avenues for recovery

Official Receiver Powers

Super Freezing Notices for 180 days - s128E 
Payment Notice - s139ZQ 
Charge property – s139ZR
Order payment - s139ZU
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Presentation Notes
Section 128E of the Act provides that the Official Receiver can issue a superannuation freezing notice to the trustee of a superannuation fund requiring it not to cash, debit, rollover, transfer or forfeit funds held save as set out in the Act for a period of 180 days.s139ZQ  Official Receiver may require payment If a person has received any money or property as a result of a transaction that is void against the trustee of a bankrupt under Division 3, the Official Receiver:may require the person, by written notice given to the person, to pay to the trustee an amount equal to whichever of the following is applicable:	(c)	if:	(i)	the transaction is void against the trustee under section 128B or 128C; and



Recent Cases

Recent cases relating to ability to 
recover assets from or for a 
bankrupt’s estate or trust
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

• This case involved 2 x applications by trustee:
• s120 and 121 Bankruptcy Act or 37A 

Conveyancing Act 1919 (NSW) – sale property;
• Alternate constructive or resulting trust over 

proceeds
• s139D – payment for services – to family trust
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

Key dates – s120 and 121 claim; trust claim
• Kapp and Maryann marry
• 2010 Kapp transferred to wife, Maryann 50% 

interest in Leura property
• 2015 Maryann purchased Turramurra family 

home using bridging loan of $230,700
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

• 2011 Maryann sold Leura property and paid out 
from proceeds $230,700 bridging loan for 
Turramurra

• June 2013 Maryann old Turramurra with net 
proceeds $362,000

• Sept 2013 Maryann purchased Wahroonga 
property using proceeds from Turramurra
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

• Non-compliance with tax obligations
• Terminal health diagnosis 
• Payment plans with ATO
• Deed with ATO – guaranteed by Maryann
• Default and recovery action
• Multiple proceedings
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

Court held:
Maryann liable to pay 4.775% of sale proceeds from 
Turramurra payable; breach of 121 and 37A.
No constructive or resulting trust
No valid exoneration claim – but Maryann surety of 
Kapp’s debts $110,000. 
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4.775% equals $58,900.20.



Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

Claim – Constructive / resulting trust or 139D/E
• Family trust created – Twin Trust
• 2013 Kapp ceased to be beneficiary 
• Kapp provided services under Kappfam which for 

a period was trustee of Twin Trust. Kapp not paid. 
• Some benefits received. 
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Recent cases

Aravanis (Trustee) v Kapp, in the matter of the 
bankrupt estate of Kapp [2023] FCA 702

Court held:
• Trustee not satisfactorily traced proceeds to trust.
• 35.94% of Swan Bay property sale proceeds 

payable to trustee up to $151,250.01.
• Each party pay own costs.
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Recent cases

Kite (Trustee), in the matter of the Murray 
[2023] FCA 198

• This case was an application to recovery property 
held on resulting trust for bankrupt estate 

• s139DA of Bankruptcy Act relief sought
• s120 Bankruptcy Act claim
• Presumption of advancement argued
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Recent cases

Kite (Trustee), in the matter of the Murray 
[2023] FCA 198

• Court held:
• Trustee can recover 11% interest in property 

pursuant to 139DA
• No resulting trust 
• Trustee alternatively succeeds on 120 / 121 

claims.
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Recent cases

Roufeil as Trustee of the Bankrupt Estate of 
Tarrant v Tarrant Enterprises as trustees for 
the MRT Family Trust [2023] FCAFC 142

Appeal on:
• whether transfers of money from company were 

void pursuant to s120 or s121 of the Bankruptcy 
Act

• whether defence by reason of reg 31 of the 
Bankruptcy Regulations or set-off

• whether existed an agreement to forbear 
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Recent cases

Roufeil as Trustee of the Bankrupt Estate of 
Tarrant v Tarrant Enterprises as trustees for 
the MRT Family Trust [2023] FCAFC 142

Court held:
• Payments of money through banking system were  

transfers of money pursuant to s120 or s121
• No defence by reason of reg 31 of the Bankruptcy 

Regulations or set-off available
• No agreement to forbear 
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Matters to consider

Matters to consider when seeking to recover 
from a bankrupt estate or trust
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Recent cases

Considerations

• Selection of cause of action
• Stand in shoes of bankrupt (e.g. constructive or 

resulting trust)
• Statutory (e.g. 120, 121 Bankruptcy Act)

• Evidentiary burden and difficulty 
• Inference of insolvency
• Intent to defraud
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Recent cases

Considerations

• Standing
• Tracing
• Insolvency
• Good faith / Knowledge of insolvency
• Equity of exoneration 
• Presumption of advancement 
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Recent cases

Considerations

• Leave to proceed
• Purchase of action(s) from Bankruptcy Trustee 
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Questions?

Alicia Hill 
Accredited Specialist, 
Commercial Litigation
• P: (03) 9611 0180
• M: 0484 313 865
• E: ahill@sladen.com.au
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mailto:ahill@sladen.com.au
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